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OPINTION

This case comes before the Board by way of an appeal from a
decision of the Zoning Commissioner relative to a request made by
" the Appellant to operate a physician's office in & primary
regsldence in a D.R. 5.5 zone. On March 13, 1985, the Zoning
Commissioner denied the Appellant's Petition for Speclal Exception.
This Board heard the case on a de novo basis. Newton A, Williams,
Esquire, appeared as Counsel for the Appellant /Petitioner. Peter
Max Zimmerman, People's Counsel for Baltimore County, also
participated in the proceedings.

Dr. Richard Schlottman, Appellant /Petitioner, testified at
the hearing. He indicated that he had lived at the subject
. property located at 3949 McDonogh Road for 6-1/2 years. He is
licensed by the State of Maryland to practice medicine, and he
. currently specializes in family practice on a limited basis. His
full-time position 18 in the capacity of a physician at the Clifton
T. Perkins facility in Jessup, Maryland, which consumes 35 hours a
week. He testified that the time element involved in his present
part-time family practice was limited to approximately 12 hours a

- week. He further testified that he previously had an office



Ccage No. 95-274-X Richard H. Schlottman, et ux 2

located at 0Old Court Road in the Signet Bank building, but had
decided to relocate to his primary residence because of a family
crisis that required his assistance with the raising of his two
young children, His wife had apparently been hospiltalized for some
time. At the house, he saw patients by appointment only, and no
more than ten a day. Hours were from 9:00 a.m. to 11:00 a.m. on
Wednesday, Thursday, Friday, and Saturday, and also Monday evenings
from 6:00 p.m. to 8:00 p.m. Blood work was performed on the
premises two days a week. Less than 25 percent of the total floor
space In the house was allocated to the limited medical practice.
At the time he relacated the practice to his home, he was unaware
that a special exception was required by Baltimore County law. The
Appellant testified that, since the time of the Zoning
Commissioner's decision, he had secured permission from a next-door
neighbor at 3947 McDonogh Road, Ms. Shew Der, to use her driveway
for additional parking. He also testifled that he parks his car in
the rear of the subject property. His driveway is capable of
holding at least five cars parked in tier fashion without obtruding
into the street. With Mrs. Der's extra space avallable, two other
off-street sites would now be available for his patients, and
additional curb-side parking 1ls permitted in the 3800 block
McDonogh Road without restrictions. It was his belief that such a
limited usage would be an asset to the community, and that, if the
Board desired to impose any restrictions, he would work within such
restrictions to continue the limited medical usage in his home.

Ms. May Ling Der Russell also testified on behalf of the
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Appellant's request for the special exception. Ms. Russell has
lived on Brenbrook Road for 10 years which 1s very close 1in
proximity to the Appellant’s house, and she has known the Appellant
for 15 years. Her mother 1s 91 years of age and lives next-door to
the Appellant at 3947 McDonogh Road. Her mother does not drive,
and cars are not normally parked in her mother's driveway, except
for occasional visits by her brother. 8he further testified that,
by letter dated April 30, 1995, her mother had given the Appellant
permission to use the driveway located at 3947 McDonogh Road for
patient visits. She saw no disadvantages in having the special
exception granted.

Ms. Elaine Hyatt testified against the granting of the special
exception. She lives directly across the street from the Appellant
at 3946 McDonogh Road, and has resided there for 24 years. She
testified concerning what she felt was heavy traffic on McDonogh
Road, and conditions on McDonogh Road and Brenbrook Rcad which
created problems for traffic on McDonogh Road, and the special
exception if granted would simply exacerbate the problem, She
indicated that at night the problem was particularly bad because of
a curve in the street and a "blind" spot. Additionally, some of
" the doctor's patients had been observed making dangerous "U" turns.
She also testified concerning what she perceived to be parking
!problems craated by the doctor's office, and a concern that the
. granting of the special exception would cause other requests being

made in the residential community.

Mr. Robert Piesto also testifled against the special
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Baltimore County Zoning Requlations (BCZR), and subsequent

additions thereto, home medical practices were permitted as a
matter of right. The County Council, by Bill No. 105-82, granted
such home medical practices by special exception (including other
"professional persons, such as dentists, lawyers...”). The County
Council did, however, set a limitation that such home practices
could not take up more than 25 percent of the total floor space,
with only two professional and two support personnel allowed on the
premises. The Appellant's space usage 1is well within that
permitted by legislation in a D.R. 5.5 zone. The Board, in
reaching its decision, is convinced that the proposed use would not
be detrimental to the primary uses in the area, and would not
adversely affect the public interest, based upon the testimony and
evidence produced; and, further, that the proposed use meets the
prescribed standards and requirements established by Section 502.1
of the BCZR. The Board, in reaching its decision, is guided by
Maryland case law. A special exception is a use which has been
legislatively pre-determined to be conditionally compatible with
the uses permitted as a matter of right in a particular zone, the
condition being that a zoning board must, in each case, decide
. under specific statutory standards whether presumptive
compatibility exists. The duty given to the Board is to judge
whether "there are facts and circumstances that show that the
ﬁ particular use proposed at the particular location proposed would
| have any adverse effects above and beyond those inherently

assoclated with such a special exception use irrespective of 1its
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location within the zone." Holbrook, 314 Md. at 217.

The Board finds that the Petitioner has met the burden of
adducing testimony and evidence of a substantive nature that the
prescribed standards and requirements of Section 502.1 of the BCZR
have been met, and that the proposed use would be conducted without
real detriment to the neighborhood and would not adversely affect
public interests., Additionally, the facts and circumstances do not
reflect that the proposed use at the particular location would have
any adverse impact above and beyond that inherently associated with
a special exception use irrespective of its location within the

~zone, People's Counsel for Baltimore County v. Mangione, 85 Md.App.

' 738 (1991). Further, the Board finds that the proposed use would
not be detrimental to the health, safety or general welfare of the
area, nor tend to create congestion in roads, streets or alleys,
nor be inconsistent with the purpose of the property's zoning
classification or inconsistent with the spirit and intent of the
BCZR.,

ORDER

THEREFORE, IT IS this _7th day of November , 1995 by the

.County Board of Appeals for Baltimore County '
ORDERED that the Appellant /Petitloner be GRANTED a special
. exception for a limited home medical office on the subject property
§£pursuant to Section 502.1 of the BCZR, subject to the following
f restrictions:

1. The number of patients permitted by appointment only shall
be limited to a maximum of eight per day.

2. Hours of operation shall be limited to 9:00 a.m. to 11:00
a.m. on Wednesday, Thursday, Friday and Saturday.
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3. No evening hours shall be permitted.

4., Signs shall be conspicuously posted in Petitionerx's office
advising patients to park in the Petitioner's driveway or
that of the neighbor's house located at 3947 McDonogh
Road.

5. The special exception shall continue only as long as the
Petitioner enjoys the right of parking privileges granted
by the owner of 3947 McDonogh Road.

Any petition for judicial review from this decision must be

made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

CledCi o

Charles L. Marks

{'3¢fc.hg'/ KF/%tl(ﬁ‘ /,:‘.JH';Z-? %

Harry EJ/ Buchheister, Jr.
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DISSENTING OPINION

This 1is to express my dissent from the majority opinion in

. which this Board acted to approve a speclal exception for a
| physician's office in a D.R. zone. My position 1s that the Board
' is not charged with the responsibility to determine whether the

: proposed use is a proper use 1ln the given zone; only to determine

whether special conditions exist which would lead one to conclude

 that those conditions, in light of the proposed use, impart an

effect on the surrounding area which 18 greater than what might

- ordinarily be imparted by the same use anywhere else in the zone.

I find that the location of the Petitioner’'s property 1I1s

situated such that visibility along a heavily travelled arterial

makes for an extremely unsafe condition. The number of trips
"~ generated by the proposed use is not at issue; the manner in which

those trips enter and exit the traffic is precisely the issue which

I deem tc be above what one would expect for the same use in other

locations within the zone. The Appellee arques that a dental

" office nearby can be equated to the propcsed use. I find that the

Zdental facility has very adequate parking and ease of entry into

the traffic stream, where the proposed facility does not.
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I also find that the Petitiloner 1is not able to use an

unrecorded agreement with an adjacent property owner for parking to

.be the basle of satisfying parking requirements in support of the
@ speclal exceptlon. During the proceedings, we heard that the
‘:occupant of the adjacent property is a 9l~year-old woman who is
ﬂ immobile, and does not mind the use of her driveway by the
' Petitlioner's patients. However, no written agreement is recorded.
The assumption must be that, upon transfer of title of the adjacent
; property owner's property, any verbal authorization to use that
? property's parking area would be nullified and, given the testimony |
iiof Ms. Elaine Gray of Dr. Schlottman's office that the practice is
growing with its increased demand due to HMO contracts, that a
t parking problem would be exacerbated by such ending of the parking
 agreement. While it is true that such an agreement or lack thereof
? may exist elsewhere in the D.R. zone, again the location along this
:;particular stretch of a major County arterial and the poor sight
. 1lines for northbound traffic from Brenbrook Road only serves to
. exacerbate that condition,
In my finding of those facts, I would have denied the Petition

. for Special Exception.

.21

Robert 0. Schuetz
County Board of Appeals

., Date: _ November 7, 1995
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Gounty Board of Appeals of Baltimare Tounty

OLD COURTHOUSE, ROOM 48

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

November 7, 1995

Newton A, Williams, Esguire
NOLAN, PLUMHOFF & WILLIAMS, CHTD.
Suite 700, Court Towers

210 W. Pennsylvania Avenue
Towson, MD 21204-5340

RE: Case No. 95-274-X
Richard H. Schlottman, et ux

Dear Mr. Williams:

Enclosed please find a copy of the majority Opinion and Order
issued this date by the County Board of Appeals of Baltimore County
in the subject matter. Also enclosed 1is a copy of the Dissenting
Opinion of Mr. Schuetz.

Any petition for judicial review from this declsion must be
made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules and Procedure. If no such petition is filed within
30 days from the date of the enclosed Order, the subject file will

be closed.
Very truly yours,
@ﬂ% EA”QJ@(; e
Kathleen C. Weidenhdammer
Administrative Assistant
encl.

c¢c: Dr., Richard H. Schlottman
Ms., Elaine Hyatt
Mr. Robert Piesto
People's Counsel for Baltimore County
Pat Keller, Planning Director
Lawrence S. Schmidt
W. Carl Richards, Jr. /PDM
Docket Clerk /PDM
Arnold Jablon, Director /PDM
Virginia W. Barnhart, County Attorney

F‘:ln!ag wilh VSo_ytAman ink
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RICHARD SCHLOTTMAN, et ux * BEFORE THE

3949 McDonogh Road

Randallstown, Maryland 21133 * COUNTY BOARD OF APPEALS
Petitioner * OF BALTIMORE COQUNTY

x * * * & X % % X * ® * *

PETITIONER'S HEARING MEMORANDUM

Richard Schlottman, M.D., by Newton A. Williams and Nolan,
Plumhoff and Williams offers this Hearing Memorandum for the
consideration of the Board.

Background and Nature of R e

Dr. Richard Schlottman is a licensed physician, who grew
up in Baltimore County. He and his family have resided at 3949
McDonogh Road for approximately ten years. Dr. Schlottman is
asking for a special exception to conduct a part-~time, limited
medical practice from his home. In addition to this part-time
practice, he is employed as a physician at the Clifton T.
Perkins Facility in Jessup, Maryland.

As 1is shown on the Petitioner's Exhibit 1, the plat
prepared by Dr. Schlottman, the subject property is a D.R.5.5
lot located on the east side of McDonogh Road in the 3900
block, between Brenbrook to the south and Wynands Road to the
north,

Dr. S8chlottman resides at this location as his primary
residence. He uses a small portion of the downstairs, namely
the living room and dining room and a den for offices, an

examining room and a small laboratory.
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Dr. Schlottman's driveway is quite wide, and is capable of
accommodating at least five cars, parked in three tiers,
without intruding into the street., Curbside parking is allowed
in the 3900 block of McDonogh Road without restriction.
Furthermore, McDonogh Road at this site is quite wide.

Since the time of the Zoning Commissicner’s hearing during
the winter of 1994, Dr. Schlottman has obtained permission from
the adjoining property owned by the Der family, known as 3947

McDonogh Road, to park an additional two vehicles off the

street,
Dr. Schlottman describes his practice as a “family
criented" practice, that is a general practice. Due to family

considerations, approximately a year ago, Dr. Schlottman moved
his part time medical practice to his home in the belief that
such use was allowed.

The hours and days of operation are very limited, namely
Monday evening from approximately 5:00 - 8:00 p.m,.,, and
Wednesday, Thursday, Friday and Saturday from 9:00 in the
morning until 11:00 a.m. The doctor sees people only br
appointment, and he will see between six and ten patients on
any given day.

Patients are instructed not to park on the street, or in
front of other persons houses, but to pull up in the driveway

area in front of the house.
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Dr. Schlottman employs only one employee, who sServesg as an
office manager and billing manager, and she is on site from
approximately 8:00 in the morning until 2:00 p.m. in the
afternocon, five days per week. The doctor does ngt have any
nursing staff, or any other physician or physicians aiding him
or using this office. Furthermore, the doctor is not asking
permission for others to use this office or for it to be
expanded to the full level allowed, namely two doctors and two
assisting personnel.

The Proposed Limited Home Medical
Practice and Applicable Law

For many vyears under the 1955 Baltimore County Zoning
Regulations, and subsequent editions thereof, home medical
practices were allowed as a matter wof right.

By Bill No. 105-82, such home medical practices were made
a special exception in the various DR zones. Purthermore, the
cateqory is fairly broad allowing “physicians, dentists,
lawyers, architects, engineers, artists, musicians or other
professional persons." There is a requirement that the medical
or professional offices cannot take up more than 25 percent of
the total floor space, and two professionals and two support
personnel are allowed.

It is obvious that the scope of the operation requested by
Dr. Schlottman is far 1less intensive then that potentially

allowed by the County Council.




The Board is very familiar, we are sure, with the leading

Maryland special exception case Schultz v, Pritts, 291 wMd. 1

{(1981).

ITn Schultz, at page 15, the Court of Appeals said:
“The presumption that the general welfare
is promoted by allowing funeral homes in a
residential use district, notwithstanding
their inherent depressing effects, cannot
be overcome unless there are strong and
substantial existing facts or circumstances
showing that the particularized proposed
use has detrimental effects above and
beyond the inherent ones ordinarily
associated with such uses."

Thus, the request by Dr. Schlottman has a presumption in
its favor that the allowance of home medical practices by
special exception serves the general welfare. It can be
readily appreciated that a physicians office in a neighborhood
close to the patients involved, and convenient to them, does
serve the public welfare.

By the Council allowing such special exceptions in all of
the D.R. zones, the Council certainly anticipated the normal
side effects of such medical practices, including persons going
to and from the house, and the need to park in order to visit
the doctor. Surely, if the Council felt that two
practitioners, and two support personnel could be allowed, the

Council obviously contemplated considerably more parking and

more intensive activity then the very limited medical practice
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and limited on site parking proposed by Dr. Schlottman.
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In denying the original special exception, Commissioner
Schmidt was very indefinite about the reasons for the denial,
other than the limited parking available.

Since that time, Dr. S8chlottman has obtained permission
from the adjoining property owner to use that driveway as well,
at 3947, and, thus, at least seven cars can be accommodated off
the street.

The Proposed Limit Medical Practice an ection 2,1

Dr. Schlottman would respectfully submit that his limited
proposal meets the various requirements of Section 502,1 as
follows:

a. AS to "health, safety and general welfare", it is
obvious that a physicians office fosters the health, safety and
general welfare of the 1locality involved by providing safe,
nearby and convenient medical facilities,

b. As to "congestion of roads, streets or alleys"”,
the doctor limits his practice to those hours of the day namely
9:00 to 11:00 and 5:00 to 8:00 when the roads are less busy.
Furthermore, he has provided additional parking, and can
accommodate seven cars.

C. As for a potential hazard from fire, panic or
other dangers, no such claim has been made.

d. The existing house will not be enlarged, and
thus, we are not "overcrowding land or causing undue

concentration of population.”
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e. There were no negative comments at the zoning
commissioner level from any County departments regarding public
requirements.

f. As for "adequate light and air", the existing
house meets all residential setbacks and height reguirements.

g. As for the purpos%s of the property zoning
classification, people need medicali offices and dental offices
in the D.R.5.5 zones as much as any other zone, and the Council
did not specify that it would not be allowed on smaller lots,

h., It would not be inconsistent with the impermeable
surface and vegetative retention provisions, since only the
existing driveway and parking pad would be used at the two
residences, and it can be seen in the photographs there 1is
extensive screening and planting on both properties.

Conclusign
For all of these reasons, wé raspectfully ask that the
Board allow Dr. Schlottman to hpve a very limited medical
practice in his home as requested fh this case.
Mﬁ?ﬁ%«w
Newton A. Williams
NOLAN, PLUMHOFF & WILLIAMS, CHTD
Suite 700, Court Towers
210 West Pennsylvania Avenue

Towson, Maryland 21204
{(410) 823-7800
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this‘Qsz day of September,

1995, a copy of the foregoing Petitioner's Hearing Memorandum

was mailed, postage prepaid, to Peter Max Zimmerman, Esquire

and Carole §. DeMilio, People's Council for Baltimore County,

Room 47, ©01d Court House, 400 Washington Avenue, Towson,
Maryland 21204.

Newton A, Williams

0138D
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of ¢/1 Selina/Lesan Rd. *  ZONTNG COMMTSSIONFR
3949 McDonogh Road
2nd ¥lection District *  OF BALTIMORE COUNTY
2nd Councilmanic District
Richard H. Schilottman, et ux * Case No. 95-274-X
Petitioners

* * * *® * * * x® ® ¥ X

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Special Exception for the property located at 3949 McDonogh Road in
Randallstown. The Petition is filed by Richard H. Schlottman, #M.D. and
Patricia A. 8chlottman, his wife, property owners. Special exception re-
lief is requested to permit an office of a professional person (physician)
in a primary residence located in a D.R.5.5 zone. The subject property and
requested relief are more particularly shown on Petitioners' Exhibit No. 1,
the plat to accompany the Petition,

Appearing at the public hearing held for this case was Dr. Richard H.
Schlottman, co-Petitioner/property owner. Dr. Schlottman was nol represent-
ed by counsel, nor did he produce either an engineer/surveyor or other
expert witness. Two neighbaring property owners, Rlaine Hyatt and Robert
Piesto, appeared as Protestants.

Testimony and evidence presented by Dr, Schlottman was that he has
owned the subject property for approximately six years. This is a relative-
ly small lot (6,409 sgq. ft.) and is zoned D,R.5.5. As noted above, the
site is located on MchDonogh Road in Randallstown. The property is improved
by a two story single family dwelling and driveway. It is located within a
residential locale.

Dr. Schlottman indicates that he is employed on a full time basis by

the State of Maryland. Presently, he is working on a project which relates
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Lo a study of State hospitals. He indicated that he is separated from his
wife and resides on the subject property with his two children and a house-
keeper. Apparently, he has custody of these children, who are minors.

Notwithstanding his full time employment with the State, he wishes to
practice medicine from the subject site on a part time basis. In Ffact, he
has opened his practice eon the property and has conducted same at that
location for approximately one year. He testified that he was unaware of
the =zoning requlations and did not know that a special exception was re-
quired in order to operate his medical practice at that location. The
practice operates four days a week, from Wednesday through Saturday. The
hours of operation are from 9:00 A.M. to 12:00 noon. He normally sees
approximately seven patients per day or 25 to 30 patients per week.

Dr. Schlottman employs one person on site as part of the medical prac-
tice. This person doubles as a receptionist and office manager. Moreover,
twoe days a week, an individual from a laboratory contracted by Dr.
Schlottman is on site to take blood and do bloed tests.

Dr. Schlottman presented a site plan for the subject property which
shows the property and dwelling (Petitioner's Exhibit No. 1} He also pre-
sented a floor plan which shows that approximately 630 sq. ft. of the dwell-
ing would be ukilized for his office (Petitioner's &xhibit No. 2). The
house totals 4860 =sq. ft. in area. Photographs and a depiction of the
parking area were also shown. Parking is to be accomplished by stacking
automobiles on the driveway which is located on site. There is room for
five motor vehicles., However, they would be stacked if all five spaces
were utilized at a given time.

The neighbors who appeared indicated that they are primarily concerned
over the parking/traffic issues. Both neighbors indicated that they had no
real objection to the doctor's office being located at the site but were

- 2=



concerned over the traffic congestion and overflow parking. Parking is
permitted on McDonogh Road and both Ms. Hyatt and Mr. Piesto lestified that
Dr. Schlottman's patients frequently park in front of their homes.

In considering the Petition for Special Exceptlion, it is to be noted
that same may be granted only if the conditicns sef Fforth in Section 502.1
of the BCZR are satisfied. The grant is not by plebiscite and whether the
community favors such a project. Rather, the Petitioner must satisfacteri-
ly prove that the operation of the sgpecial exception use (ie., medical
office} satisfies the criteria contained in Section %02.1 of the BCZR and
is not detrimental to the health, safety and general welfare of the locale.

Based upon the testimony and evidence presented, I am not persuaded
that the Petitioner has satisfied this burden. T am frankly surprised that
more neighbors did not appear to protest the proposed use, The Lot is
clearly quite small and not suitable for an office use. Of particular
concern is the parking arrangement. Dr. Schlottman testified that he owns
two cars (one for his use and one for his housekeeper) and his reception-
ist/office manager drives to work. When the 1lab techniclan 1s also
present, four cars will be on the premises. This does not count any vehi-
cles driven by patients. The proposed parking arrangement is not accept-
able. Fach vehicle should have unimpeded access in an out of the site and
if all five parking spaces are utilized, three of the wvehicles will be
blocked in. Parking on the street is also not an acceptable alternative in
view of the high veolume of traffic on McDonogh Road and the residential
character of the area. For all of these reasons, I believe that the pro-
posed office use is not appropriate at this location and that the Petition

for fpecial Exception should be denied.



Pursuant to the advertisement, posting of the property, and public
hearing on this Petition held, and for the reascons given above, the relief
requested should be denied.

THEREFORE, 1IT I8 ORDERED by the Zoning Commissioner of Baltimore Coun-
ty this Jé:i; éQQ of March, 1995 that, pursuant to the Petition for Special
¥xeception, approval for an office of a professional persen (physician) in a
primary residence, located in a D.R.5.5 zone, be and is hereby DENIED.

1. The Petitioner shall cease and desist his

part time medical prackice from the subject
property (3949 McDonogh Road) within 90 days from

the date of this Order.
Lo Lt

WRENCE E. SCHMIDT
Zoning Commigsioner for
LES : mmn Baltimore County

- 4=



Baltimore County Government
Zoning Commissioner .
Office of Planning and Zoning

Suite 112 Courthouse !
400 Washington Avenue
Towson, MD 21204 (410) 887-4386

March 10, 1995

Dr., Richard H. Schiottman
3949 Mcbenegh Road
Randallstown, Maryland 21133

RE: Petition for 8pecial Exception
Case No. 95-274-X !
Property: 3949 McDonogh Road

Dear Dr. Schlottman:

Enclosed please find the decision rendered in the above captioned
case. The Petltion for Speclal Exception has been denied in accordance
with the attached Order.

In the event the decision rendered is unfavorable to any party, please
be advised that any party may File an appeal within thirty (30} days of the
date of the Order to the County Board of Appeals. If you require
additional information concerning filing an appeal, please feel free to
contact our Appeals Clerk at B887-3353.

Very truly yours,

207 LD
sawrence F. Schmidt
Zoning Commissioner
LES :mmn
att.
cc: Ms. Elaine Hyatt
cc: Mr. Robert Piesto

l;g)?'g Priminad wilh Soybean Ink
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to the Zoning Commissioner of Balt ) County

‘ . o a9 anDablshe s 0D WY,
far the property located at BRI DTaw g\ A Sh et

which is presenily zoned

This Petition shall be flled with the Office of Zoning Adminjetration & Development Managament.

The undersigned, legal owner{s) of the property slituate in Baitimore County and which s dascribed in the description and plat attached
hereto and made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County, to use the
herein described property for

PN OFE[CE oF A PRoFESSIONAL PERSOW (il PART TIME

MEDICAL OFFIL IN THL RlMMy RESIDAFICE .

Property is to be posted and advetised as prescribed by Zoning Regulations.
1, or we, agree to pay expenses of above Speclal Exception advertising, posting, eto., upon filing of this petition, and further agree to and
are to ba bound by the zoning regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore County.

1/Wa do solemniy declare and affirm, under the penalfies of perjury, that Iiwe are the
legal owner(s) of the propery which 1s the subject of this Petitlon,

Conlract Purchaser/Lassee; Logal Ownar(s):
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{Type or Prink Nama) {(Type ot Print Name)
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Slgnature Slgnature
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Clty State Zipcode Signature
RN, ke 4.4
Altorniay for Patitlones: Address Phone No,
“M“P‘-\ﬁo\pﬂ o, AR
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Rlchard and Patricla Schlottman ZONING DESCRIPTION

Zoning Description for _3942 Mclonogh Road, Randallstown,
Marv]and
Etection Dlstrict _12 Counc!limanle Dlstrict _Z2

Beginnling at a polnt on the _East slide of _McDongoah Road
which ls _&60 feet wlde at a dlstance of _400 feet south of

the centeriine of the nearest lmproved intersecting street

Sellna Rd./Legan Rd. which ls _60 feet wide,

Belng Lot # _2 , Block _D_, Section _6& In the subdivislion
of _Plat #2, Century 21 at Randallstown as recorded In
Baltimore County Plat Book # _36 ,

Fello # _5_, contalning _apx. 6.409 square feet,



CERTIFICATE OF POSTING ' _
ZONING DEPARTMENT OF BALTIMORE COUNTY 75 — 7 /7~ X

Towsen, Maryleand

District_ _ ... ‘.7_2??:“.!‘.-,_ Date of mung%//fr
Posted for: ...._. jﬁ?ﬁf_ﬁ%’ﬂéhﬁ;{_ﬁ%{?ﬁ}z ________________________________________________
Petitioner; ... M‘L’- C‘&.'é“ﬁzéqt-éf_\{’.- . é?_é -../.QZZ/:% A
Location of pmm:”;'§ZfZ_-__ﬂ f@??ﬂﬁ’,?éﬁ.{c_-_é:{ _________________________________
Location of Signs:. _-~{"f:.f:%;}." ..... Py 2 A

BB, e T i e = i o ot e o 2 1 22 e g e ot e et e 1 e e e e
Posted by —.._ ke 7

Signature

Numbsr of Signs: /




mw -~
“TNOTICE OF HEARING

- Tre Zaminp Commigaiongs of
| galtimore Qgt{nty,» hy authonly
af the Zoning Act-and- Rggula;
fions of Baitimore County Wi
hold a public hearing on the
property identified heraln in
" Room 108 of the County Office
Buliding, 111 W, Chesapeeke
Aventa in: Towson, Maryland
21204 ar: Aogm 116, . Qid
Courihadss;- 400 Waghinglon

Aolioy

Case, #85874-X - .
© HlemErRy - - -
3848 MoDanogh Road
E/S MeDonogh Road, 400°
S of Selina/lesan Road
-2nd Etection District
2nd Coungilmanic
:Legal Owners;

Aichard H, Schiattman
and Patricia Sohiottman -
Hearing: Monday, - -

March 8, 1995 at 10:00
am, i Am. 118, .0ld
- Courthouse, ;

Special Excaption for an of-
fice of a professlonal person
“{l.a,, @ part-time medical offica
in the primary residence}.

. LAWRENQE E. SCHMIDT
Zoning Qommisalaner for
’ Baltimore County

tNOTES: (t}Heannps are Handi-
* capped Accessible; for special acr
- commodaifons  Please Call
887-3353.

- (@For information cencemn-
_Ing tha Fila andfer Hoaring, Please
Calf 887-33¢1. .

2191 February 16.

g, - Towsor, - Maryland,

®
CERTIFICATE OF PUBLICATION

7./!(.(1 ,196:16

THIS 1S TO CERTIFY, that the annexed advertisement was

TOWSON, MD.,

published in THE JEFFERSONIAN, a weekly newspaper published

{le  109S

in Towson, Baltimore County, Md., once in each o{ | successive

weeks, the first publication appearingon "/

THE JEFFERSONIAN,

. Y onnidoan

LEGAL AD. - TEV/ON
]
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CERTIFICATE OF POSTING Yo 7.
ZIONING DEPARTMENT OF SALTIMORE COUNTY G = %wj(
Yowssn, Maryland
Distrier.. 2 S Dete of Powting.__. 75/ 8% .
Poated for: —._..__ é’{ﬁf’.‘f./.,-..-_---“.-",_-_---,--_----_,_,.,“,_-_..,_._*_--,--_-: _______________
Petitioner: ...._ ﬂ. Gé{ﬂé---[ﬁ--.’z’féé}zw.?ﬁ?;’:z ....................................
Location of pmpwty:_-.é -é---fo.‘.Z‘D‘.?( -Q,Q.é__./gi‘;-::?’?.?’f ....................................
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Ayyitp ! | R T {303 0 N
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u :4{11

amount_$ _ 3

RECEIVED  hipicia A. Schlobimmn ' . .‘:‘.i
FROM: : a1

gachard R, Schlottwan, LIT, Wb i

Appeal UH-274-X
FOR:

30440 Hebopogh Road

HAMIS UGS Db
VALIDATION OR 'SIGNATURE OF CASHIER

'Wm PINK - AGENCY ~ YELLOW - CUSTOMER ' 'f

~+1 ;
S U P C Ao S .- ol ?“ﬁ‘ :

e P ae

A BALTiMORE COUNTY, MARYLA’ uo
! OFFICE OF FINANCE - REVENUE DIViswuN
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DATE - ] ACCOUNT e o

335,00 L 1 B .
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. Baltimore County Government .
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue h
Towson, MD 21204 (410) 887-3353

ZONING HEARING ADVERTISING AND POSTING REQUIREMENTS & PROCEDURES

Baltimore County Zoning Regulations require that notice be given to
the general public/neighboring property owners relative to property
which is the subject of an upcoming zoning hearing. For those petitlons
which require a public hearing, this notice is accomplished by posting
a sign on the property and placement of a notice in at least ane
newspaper of general circulation in the County.

PThis office will ensure that the legal requirements for posting and
advertising are satisfied. However, the petitioner is responsible for
the costs associated with these requirements.

PAYMENT WILL BE MADE AS FOLLOWS:

1) Posting fees will be accessed and paid to this office at the
time of filing.

2) Billing for legal advertising, due upon receipt, will come
from and should be remitted directly to the newspaper.
NON~PAYMENT OF ADVERTISING FEES WILL STAY ISSUANCE OF ZONING ORDER.

ARNOLD JABLON, [ﬁ““d

.--—_.._-._..-__..-.-_.-.——.._..—_..—...-.-..——a..._...—-—_..-——v-.—..._—...—-...._..._._..-"_,-.-..-..---..__...—..-.__..-—...._._..._

For newspaper advertising:

Ttem No,: CQ 7(24

Petitioner: Padpeo N, S isTiman

Location: SARNA (DWono W QY. a0 mudows N 3D

PLEASE FORWARD ADVERTISING BILL TO:
NAME : Q‘:Qkhﬂm W ‘X‘LHE“Q‘PM

ADDRESS: LN M e QR
flonboligvowy v H0D
SIN- MNEY

PHONE NUMBER:

Ad:iggs ’
{Revised 04/09/923)
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TG: PUTUNENT PUBLISHING COMPANY
Feb. 16, 1995 Issue - Jeffersonian

Please foward billing to:

Richard Schlottman
3949 Mcbonogh Road
Randallstown, MD 21133
410-512-3188

NOYICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing on the proverty identified herein in
Room 106 of the County OfFige Building, .11 W. Chesapealw Avenue In Towson, Maryland 21204
or
Room 118, 04d Courthouse, 400 Washington Avenue, Tewson, Marviand 21204 as follows:

CASE NUMBER: 95-274-% (Item 272)

3949 McDhonogh Road

E/S McDonoch Road, 400' § of Selina/Lesan Road

Znd Election District - 2nd Councilmanic

Legal Cwners: Richard H. Schlottman and Patricia Schlottman

HEARING: MONDAY, MARCH 6, 1985 at 10:00 a.m. in Ream 118, 034 Courthouse

Special Exception for an office of a professional person (i.e., a part-time medical office in the primary
residence).

LAWRENCE E. SCHMIDT
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARTNGS ARE HANDICAPPED ACCESSIBLE; FOR SPRECTAL ACCOMMODATTONS PLEASE CALL 887-3353,
(2) FOR TNFORMATION CONCERTNG THE FILE AND/OR HEARING, PLEASE CALL 887-3381,



. Baitimore County Governmcnt‘
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue

Towson, MD 21204 (410) 887-3353

FEBRUARY 9, 1995
NOTICE OF HEARING

The Zoning Commissionsr of Baltimera Cownty, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing cn the property identified herein in
Room 106 of the County Office Buildina, 111 W. Chesapeake Avenue in Powson, Marvland 21204
or
Room 118, 01d Courthouse, 400 Washington Avenue, Towson, Moryland 21204 as follows:

CASE NUMBER: 95-274-K (Ttem 272)

3949 Mebonogh Road

E/S McDonogh Road, 400" § of Selina/Lesan Road

nd Election Distriet - 2nd Councilmanic

legal Owners: Richard H. Schlottman and Patricia Schlotiman

MFARING: MONDAY, MARCH 6, 1995 at 10:00 a.m. in Room 118, 01d Courthouse

gpecial Exception for an office of a professional person (i.8., a part-time medical office in the primary
residence).

Arnold Jablon
Director

cel Richard and Patricia Schlottman

NOTES: (1) ZONING SIGN & POST MDS'? BE RETURNED TO RM. 104, 111 #. CHESAPEAKE AVENUE ON THE HEARIRG DATE.
(2) HEARINGS ARF, HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-3353.
{3) FOR INFORMATION CONCERING THE FILE AND/OR HEARING, CONTACT THIS OFFICE AT 887-3391.

@39 Printed wilh Soybaean Ink
1

on Roecycled Papet



@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410} 887-3180

Hearing Room -~ Room 48
0ld Courthouse, 400 Washington Avenue

May 30, 1995

NOTICE OF ASSIGNMENT

NO POSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT
REASONS . EQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND IN
STRICT COMPINANCE WITH RULE 2(b). NO POSTPONEMENTS WILL BE GRANTED
WITHIN FIFTE (15) DAYS OF SCHEDULED HEARING DATE UNLESS IN FULL
COMPLIANCE WI RULE 2(c), COUNTY COUNCIL BILL NO. 59-79,

CASE NO. 95-274-X RICHARD SCHLOTTMAN, ET UX ~Petitioner

E/s McDonogh Road, 400' S of the «c¢/1
Selina/Lesan Roads (3049 McDonogh Road)
2nd E; 2nd C

SE -Physicilan's office in primary residence in
D.R. 5.5 zone.

¥13/95 -Z.C.'s Order in which Petition for
Spgcial Exception was DENIED.

ASSIGNED FOR WEDNESDAY) SEPTEMBER 6, 1995 at 10:00 a.m.

cc:

Richard H. Schlottman, M.D. Appellant /Petitioner

Protegstant
Protestant

Elaine Hyatt
Robert Plesto

People's Counsel for Baltimore Count
Pat Keller

Lawrence E. Schmidt

Timothy M. Kotroco

W. Carl Richards, Jr. /ZADM
Docket Clerk /ZADM

Arnold Jablon, Director /ZADM
Virginia W. Barnhart, County Attorney

Kathleen C. Weldenhammer
Administrative Assistant

0N Printad with Soybean Ink
Q]& on Raecycled Papor



Hearing Room - Room 48
0ld Courthouse, 400 Washington Avenue

CASE NO. 95-274-X

which was scheduled for hearing on September 6,

June 9,

Qounty Bourd of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

1995

NOTICE OF POSTPONEMENT & REASSIGNMENT

NO POSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT
REASONS. REQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND IN
STRICT COMPLIANCE WITH RULE 2(b). NO POSTPONEMENTS WILL BE GRANTED
WITHIN FIFTEEN (15) DAYS OF SCHEDULED HEARING DATE UNLESS IN FULL
COMPLIANCE WITH RULE 2(c), COUNTY COUNCIL BILL NO. 59-79.

RICHARD SCHLOTTMAN, ET UX -Petitioner

E/s McDonogh Road, 400' S of the ¢/l
Selina/Lesan Roads (3049 McDonogh Road)

2nd E; 2nd C

SE -Physician's office in primary residence in

D.R. 5.5 zone.

3/13/95 -%Z.C.'s Order in which Petition for
Special Exception was DENIED.

1995 has been POSTPONED at

the request of Counsel for Appellant /Petitioner due to Court of Special
Appeals conflict; and has been

REASSIGNED FOR

WEDNESDAY, SEPTEMBER 27, 1985 at 10:00 a.m.

cC:

Newton A. Williams, Esqﬁi:e Counsel for Appellant/Petitioner

Richard H. Schlottman, M.D,

Elaine Hyatt
Robert Plesto

People's Counsel for Baltimore County
Pat Keller

Lawrence E. Schmidt

Timothy M. Kotroco

W. Carl Richards, Jr. /ZADM

Docket Clerk /ZADM

Arnold Jablon, Director /ZADM
Virginia W. Barnhart, County Attorney

@2’9 Prinled wih Soybean Ink

on Recyclad Paper

Appellant /Petitioner

Protestant
Protestant

Kathleen €., Weidenhammer
Administrative Assistant



’CASE:NO 95h274¥X'7
‘RICHARD H. SCHLDTTMAN ET Ux - Petitioners'
/S McDonogh Road, 400 £ 5 of the /1

;. of Selina/Leaan Roads
: —(3949 Mchmogh Road)

T 2nd Eléctign Distfibﬁr - hppealed: 4/5/95



.Baltimore County Government .
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue e
Towson, MD 21204 (410) 887-3353

February 27, 1995

Mr. and Mrs. Richard Schlottman
3949 Mchonogh Road
Randallstown, Maryland 21133

RE: Item No.: 272
Case No.: 95-274-X
Petitioner: Mr. & Mrs, Schlottman

Dear Myr. and Mrs. Schlottman:

The Zoning Advisory Committee (ZAC), which consists of representa-
tives from Baltimore County approving agencies, has reviewed the plans
submitted with the above referenced petition. 8Said petition was accepted
for processing by, the Office of Zoning Administration and Development
Management (ZADM), Development Control Section on February 2, 1995.

Any comments submitted thus far from the members of ZAC that offer or
request Iinformation on your petition are attached. These comments are not
intended to indicate the appropriateness of the zoning action requested,
but to assure that all parties; 4i.e., =2oning commissioner, attorney,
petitioner, etc, are made aware of plans or problems with regard to the
proposed improvements that may have a bearing on this case. Only those
comments that are informative will be forwarded to you; those that are not
informative will be placed in the permanent case file.

If you need further information or have any questions regarding these
comments, please do not hesitate to contact the commenting agency or Joyce
Watson in the zoning office {(887-3391).

L w@@t
{
W. Carl Richards, Jr.

Zoning Supervisor

WCR/jw
Attachment(s)

_D Printed wilh Soybean tnk
—J& on Recycled Paper
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BALTIMORE COUNTY, MARYLANWND
INTER-OFFICE CORRESFONDENCE
T0: Arnold Jablon, Director

Zoning Administration &
Development Management

FROM: Pat Keller, Director 65i>§\
Office of Planning and Zaning
DATE: February 22, 1995

SUBJECT: 3949 McDonogh R4.

INFORMATION:

Ttem Number: 272

Petitioner: Schlottman Property
Property Size: 6409 sq. ft.
Zoning: DR~5.5

Requested Action: Special Exception

Hearing Date: / /

SUMMARY OF RECOMMENDATTIONS:

The plan accompanying the special exception is incomplete and. provides no useful
information from which to review issues related to the provision of parking,
goreening and landscaping.

These issues aside, however, staff notes the site is situated in the middle of
the community of Century 21 at Randallstowrn, along Mchonogh Road which is lm-
proved with well maintained, single~family detached dwellings on baoth sides of
the street.

The property is located in a neighborhoad designated as a Commumity Canservatiogr
Area in the 1989-2000 Master Plan. Relative to this request the Plan indicates,
"Proposals encouraging extra traffic harmful to the community should be avoided.”
Generally, the introdoctiom of nan-residential traffic into an existing community
results in a negative impact. However, due ta the lack of information contained
within this filing, it is impossible to determine possible trip generation from
thig site.

TITEMTTG TP ANT /T TWT, bg.



'.‘ . .

Based upon a review of the information provided and analysis conducted, the staff
recommends that the applicant's request be denied for the following reasons:

- the use could tend to destabilize the community
- the use could encourage other similar conversiocns in the community

- the applicant has not indicated how the impact of this use an adjacent
property will be mitigated.

Prepared by: '/]v4é?a”w ﬁq{bzﬂf“ﬁ?

24

s
Division Chief: ¢M7 é‘ @/I/Mﬂ

PK/JL,

ITPEM272/PZONE /TETIWL



Baltimore County Government
Fire Department

700 East Joppa Road Suite 901
Towson, MD 21286-5500 (410) 887-4500
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BALTIMORE COUNTY, MARYLAND
INTEROFFICE CORRESPONDENCE

TC: Arnaold Jablon, Director DATE: Feb, 21, 1985
soning Administration and Development Management

Eﬁc»m:p)sﬁ’ert W. Bowling, P.E., Chief
Developers Engineering Section

RE: Zoning Advisory Committee Meeting
for Fehruary 21, 1985
ITtem No. 272

The Developers Engineering Section has reviewed
the subject zmoning iltem. Adeguate onsite parking should he
provided.

BWD:ew



: BALTIMORE COUNTY,MARYLAND_‘_ _
"??DEPANTNENT OF ENVIRONMENTAL PRGTECTION AND RESOURCE MANAGEMENT
INTER-OFFICE CORRESPONDENCE =

TN il?j'f.!igj-_:fi'-%::_ | ;pgjg;-if_-i~’z‘

oM . :’:—f::,_f_'f
-’-'—T_=Develapment Caar'dmat'lon SR

B Qﬁffzoning Adv1sory'Comm1ttae
'f*};ﬂganda EEB NEN., ), IR

':nts for the fo11owing Zaning Advisory Cummittee Ifems: -

o (ETrveseeRwmaTsse L T

The ﬁepa”tment Of EnvironmantaT Protactiqn & Resource Management has no.z-_E.’ e
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i | . . 0. James Lighthizer

NITWN  Maryland Departmentof Transportation Sacretary
NBvIE) Siate Highway Administration e e

7 O-FS

Zoning Administration and Item No.: -
Development Management e
County Office Building

Room 109

111 W. Chesapeake Avenue

Towson, Maryland 21204

Ms. Joyce Watson Re: Baltimore County
fec)

Dear Ms. Watson:

This office has reviewed the referenced item and we have no objection to
approval as it does not access a State roadway and is not effected by any State Highway
Administration project.

Please contact Bob Small at 410-333-1350 if you have any questions.
Thank you for the opportunity to review this item.

Very truly yours,

_ Ronald Burns, Chief
Engineering Access Permits
Division

BS/

My telephone number is

Maryland Relay Service for Impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O. Box 717 e Baltimore, MD 21203-0717
Street Address: 707 North Calvert Street ¢ Baltimore, Maryland 21202



RE: PHETITION FOR SPECIAIL, EXCEPTION

3949 McDonogh Road, E/S McDonogh Rd, 400'
S of Selina/Lesan Road, 2nd Electicon
District, 2nd Councilmanic

Richard H. and Patricia A. Schlottman
Petitioners

* * * * * *

ENTRY OF APPEARANCE

BEFORE THE
ZONING COMMISSTONER
OF BALTTMORE COUNTY

CASE NO. 95-274-X

* ¥ X

Please enter the appearance of the People's Counsel in the above-

captioned matter. Notice should be sent of any hearing dates or other

proceedings in this matter and of the passage of any preliminary or

final Order.

;éz@76Z)k-7A/{;b?C;ﬁ222:7ﬂnzﬁnJ24’7ﬂuxﬂw\%

PETER MAX ZIMMERMAN
Pecople's Counsel for Baltimore County

W&SW

CAROLE

. DEMILIO

Deputy People's Counsel

Room 47,

Courthouse

400 Washington Avenhue
Towson, MD 21204

(410) 887-2188

CERTIFICATE OF SERVICE

T HEREBY CERTIFY that on this géi&ff%?ay of February, 1995, a copy

of the foregoing Entry of Appearance was mailed to Richard H. and

Patricia A. Schlottman, 3949 McDonogh Road, Randallstown, MD 21133,

Petitioners.

Pzg157&£bk,4ﬂ/{ﬂbﬁ/ éféifrxwﬂvmdﬁxL74L4>7\Hh_

PETER MAX ZIMMERMAN



Baltimore County Government
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue e
Towson, MD 21204 (410) 887-3353

April 10, 1995

Ms. Elaine Hyatt
2948 McDonogh Road
Randallstown, MD 21133

Mr. Robert Piesto
3944 McDonogh Road
Randallstown, MD 21133

RE: Petition for Special Exception
E/S McDonogh Road, 400 Ft. S
of the ¢/l of Selina/l.esan Roads
3949 McDonogh Road
2nd Election District
2nd Councilmanic District
Richard H. Scholttman, et ux -Petitioner
Case No. 95-274-X

Dear Ms. Hyatt and Mr. Piesto:

Please be advised that an appeal of the above-referenced case was filed in this
office on April 5, 1995 by Richard H. Scholttman, M.D. All materials relative to the case
have been forwarded to the Board of Appeals.

If you have any guestions concerning this matter, please do not hesitate to
contact Julie A. Winiarski at 887-3353.

Si aly,
Arnoid Jaﬁmg
Director

Aljaw

cc. People's Counsel

(}\\’ Printad wilh Saybean Ink
. on Recycled Papor



APPEAL

Petition for Special Exception
E/S McDonogh Road, 400 ft. S
of the cfl of Selina/Lesan Roads
3949 McDonogh Road
2nd Election District, 2nd Councilmanic District
Richard H. Schoittman, et ux-Petitioners
Case No. 95-274-X

Petition for Special Exception
Property Description
Certificate of Posting
Certificate of Publication
People’s Counsel Entry of Appearance
Petitioner(s) and Protestant(s) Sign-In Sheets
ZAC Comment Booklet |
Petitioner's Exhibit: 1. Plat Plan for Special Exception
2. Floor Plans
3. McDonogh Road Plan
4. Six photographs
5. Three letters of support

6. Letter to Baltimore County from Marcella M. Durham,
Northwest Community Association, Inc., dated
February 21, 1995

Inter-Office Memorandum to Hearing Officer from John L. Lewis dated
February 2, 1995

Zoning Commissioner's Order dated March 13, 19985 (granting)
Notice of Appeal received on April 5, 1995 from Richard H. Schoittman, M.D.

cc: Dr. Richard H. Schlottman, 3949 McDonogh Road, Randallstown, MD 21133
Ms. Elaine Hyatt, 39468 McDonogh Road, Randallstown, MD 21133
Mr. Robert Piesto, 3944 McDonogh Road, Randallstown, MD 21133
People's Counsel of Baltimore County, Mail Stop No. 2010

Request Notification: Patrick Keller, Director, Planning and Zoning
Lawrence E. Schmidt, Zoning Commissioner

Arnold Jablon, Director of ZADM



5/30/95 ~Notice of Assignment for hearing scheduled for Wednesday, September
6, 1995 at 10:00 a.m. sent to the following:

Richard H. Schlottman, M.D.

Elaine Hyatt

Robert Piesto

People's Counsel for Baltimore County
Pat Keller

Lawrence E. Schmidt

Timothy M. Kotroco

W. Carl Richards, Jr. /ZADM

Docket Clerk /ZADM

Arnold Jablon, Director /ZADM
Virginia W. Barnhart, County Attorney

R e e e T e e e e e Ko Kt Y

6/07/95 -Letter from N. Williams (1) entering appearance as counsel for Dr.
Schlottman; and (2) requesting postponement of 9/06/95 hearing due to
conflict with Court of Special Appeals schedule (confirming telephone
conversation with this office 6/06/95).

g S T T e e e e e R e

6/09/95 -Notice of PP and Reassignment sent to parties; case rescheduled to
Wednesday, September 27, 1995 at 10:00 a.m.



o ®

Richard H. Schlottman, M.D. -Petitioner
Case No. 95-274-X

Page 2

9/27/95 -Hearing concluded before Board (R.C.B.). Notice of
Deliberation sent to interested parties; scheduled for public
deliberation on Tuesday, October 10, 1995 at 59:00 a.m.

10/10/95 -Deliberation concluded. Two to one decision; Petition
for Special Exception GRANTED with restrictions (C & B); (Dissent
by Schuetz). Written Opinions and Order to be issued by Board;
appellate period to start with issuance date of that written Order,



BALTIMORE COUNTY, MARYLAND i\

Inter-Office Correspondence

TO: R. Schuetz DATE: September 27, 1985
C. Marks
H. Buchheister

FROM: Kathi

SUBJECT: Case No. 95-274-X /Richard Schlottman, et ux

Enclosed for your information is a copy of the Notice of
Deliberation regarding the subject matter, which has been scheduled
for deliberation on Tuesday, October 10, 1995 at 9:00 a.m..

Should you have any questions regarding the above, please call
me.,

Attachment

P.8. to Chuck:

Attached is a copy of Sharp v. Howard County Board of Appeals
and People's Counsel v. Mangione, per your request.

k



BALTIMORE COUNTY, MARYLAND
Inter-Office Memorandum

DATE; February 2, 1995
TO: Hearing Officer
FROM: John L. Lewis
Planner i, ZADM
SUBJECT: ltem #272

3949 McDonogh Road

The applicant desires to file for this special exception without following
the special exception checklist procedures (particularly no sealed plans and
descriptions). | advised that this was not usually acceptablie procedure and
contravened the BCZR and zoning checklist requirements and could prejudice the
hearing.

The applicant felt that due to particular circumstances he desired to file
as /i/a\nd will accept any risks.

5 | advised that statements of support from all adjacent residents, the

community association and an explanatory statement covering this unusual filing be
included in the case file as soon as possible for your review.

JLL:scj



® ®
@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 48

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

September 27, 1995

NOTICE OF DELIBERATION

Having concluded the hearing in this matter on September 27, 1995, the
Board has scheduled the following date and time for deliberation in the

matter of:
RICHARD SCHLOTTMAN, ET UX
CASE NO. 95-274-X
DATE AND TIME : Tuesday, October 10, 1995 at 9:00 a.m,
LOCATION : Room 48, Basement, 0ld Courthouse

cc: Newton A. Williams, Esquire Counsel for Appellant/Petitioner

Richard H. Schlottman, M.D. Appellant/Petitioner
Elaine Hyatt Protestant
Robert Plesto Protestant

People's Counsel for Baltimore County
Pat Keller, Director /Planning

David Green /Planning

Lawrence E. Schmidt

W. Carl Richards, Jr. /PDM

Docket Clerk /PDM

Arnold Jablon, Director /PDM
Virginia W. Barnhart, County Attorney

Copies to: R. C. B.

Kathleen C. Weldenhammer
Administrative Assistant

@:9 Prinled with Soybean ink

an Hocycled Paper



COUNTY BOARD OF APPEALS OF BALTIMORE CdUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: RICHARD SCHLOTTMAN, ET UX -Petitioners

DATE

Case No. 95-274-X

Tuesday, October 10, 1995 @ 9:00 a.m.

BOARD /PANEL : Robert 0. Schuetz, Chairman (ROS)

SECRETARY

ROS:

Charles L. Marks {CLM)
Harry E. Buchheister, Jr. (HEB)

Kathleen ¢. Weidenhammer
Administrative Asgsistant

1]

Those present included Newton A. Williams, Esquire, Counsel
for Appellants /Petitioners; and Peter Max Zimmerman, People's
Counsel for Baltimore County, and Carole Demillo, Deputy
People's Counsel.

PURPOSE --to deliberate issues and matter of petition for
special exception presented tc the Board; testimony and
evidence received September 27, 1995. Opinion and Order to be
issued by Board setting forth written findings of fact.

Good Morning, ladies and gentlemen. We are here in Case No.
95-274-X. The purpose is to deliberate the matter tried
before the Board on September 27, 1995, so as to comply with
the requirements of the open meetings law. Before I proceed
with the matter, there is one issue I would like to put out
for the audience's consideration. In a recent case, the Board
deliberated a matter; made findings of fact and concluded
matter. Subsequent to the conclusion of that case, the Board
received post-hearing memorandum from one of the parties. I
am here to tell you all that we are not interested in
racelving post-hearing memorandums. Once it is concluded, it
is over. I make that particularly clear.

At this point, we will deliberate this matter. Chuck, 1in
chambers, indicated he would go first. Starting with Mr.
Marks ~-—-

The case before the Board comes about by way of appeal from
the hearing officer regarding a request made by Dr. Schlottman
and his wife to operate a physician's office in primary
residence in D.R. 5.5 zone. On March 13, 1995, the hearing
officer denied the petition for special exception. This Board
heard the case de novo. Prior to reaching a conclusion, I
reviewed my notes, the exhibits and evidence submitted, and



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

testimony from both sides. The case itself I find is not
complex. The Appellant has 1lived at the property for
approximately 10 years. He proposes to operate a limited

part-time medical practice from his home; zoned D.R. 5.5,

one time, such medical home practices were permitted in
Baltimore County as a matter of right. in 1982, the County
Council, sensing that some zoning restrictions should be
imposed, passed Bill No. 105, which permitted such use,
permitted that space allocated in private homes could not take
up more than 25 percent of total floor space with only two

professionals and two support persons allowed.

There 18 no question in my mind that the present zoning
regulations do permit this type of limited medical practice in
D.R., 5.5 zone, provided that (1) the proposed use 1s not
detrimental to primary uses in the vicinity, more specifically
rasidential in nature; (2) that conditions set forth in 502.1
of Baltimore County Zoning Regulations are satisfied. To that
end, the Appellant has the burden to produce evidence and
testimony demonstrating that the proposed use meets the
primary use set out factor as provided for in the prescribed
standard regulations in 502.1. Will use be conducted without
real detriment to existing character of the neighborhood and
igs it such that it will not adversely affect public interest?
Appellant produced testimony that, since hearing officer's
proceeding, additional parking has been secured at 3947
McDonogh Road; additional spaces. Dr. Schlottman testified at
length that it was a limited practice; practice from limited
office location was relocated. At least four to five cars can
park in available two driveways. He sees patients only by
appointment during limited hours. He did not oppose speclal

conditions to secure special exception.

Ms. Hyatt and Mr. Plesto testified in opposition to the
gpecial exception. They complained of extensive patient
visitation, parking, and traffic problems. Steve Weber,
Traffic Engineering, testifled regarding McDonogh Road and
that department's input regarding traffic difficulties in the
area, should the specilal exception be granted. David Green,
Community Planning, testified regarding community conservation

in area.

Both parties made compelling arguments. Question that the
Board must address in this matter 1is whether the special
exception use is part of the comprehensive zoning plan; is it
in the interest of the general welfare and therefore valid.
A special exception use is part of the comprehensive zoning
plan sharing presumption that as such it is in the general
welfare and therefore valid absent any fact or circumstance
negating that presumption. By defining a home medical

2



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

practice as appropriate use by special exception, the County
Council has essentlally declared such uses good if satisfied
it promotes health, safety and general welfare of community.
Major issue in this case from testimony and evidence produced
are (1) lack of parking adequacy; (2) traffic safety; and (3)
characteristics of neighborhcod. The appropriate standard to
be used in determining whether or not a requested special
exception use would have adverse effect and should be denied
are whether or not facts or circumstances show that a
particular use would have any adverse effects above and beyond
those 1nherently associated with the special exceptlon use
irrespective of its location. In my opinion, the space
Appellant intends to occupy for limited practice is less than
25 percent allocated by Code. The proposed use meets the
personnel requirements for zoning regulations; practice is to
be limited one, 6 to 10 patients, with limited hours.

My opinion is that the proposed use would not be detrimental
to the primary uses in area. Per Section 502.1, I do not
believe the proposed use would be conducted with any real
detriment to the character or nature of existing
neighborhoods. would not adversely affect the public
interests. The addition of neighboring parking spaces and
restricted hours and patients do not indicate that the
proposed usage at Appellant's home would have any adverse
impact above and beyond that inherently associated with such
limited usage by special exception no matter where its
location lies within the zone. On McDonogh Road, Mr. Weber
termed it a minor arterial roadway. Limited usage could not
have such an impact on traffic as to deny request. While I am
appreciative of community conservation efforts, I see no mass
migration by residents to seek such special exception; and, 1if
so, the regulations protect the integrity of the neighborhood
by denying such specilal exceptions as matter of law.

With certain conditions imposed, speclal exception does not
tend to create problems in traffic, streets, etc., nor is it
inconsistent with the spirit and intent of the zoning
regulations. Would permit with the following restrictions:
(1) Medical space be specifically limited to 630 sq. ft. as
proposed in exhibit submitted; (2) Hours be limited to
Wednesday, Thursday, Friday and Saturday from 9:00 to 11:00
a.m. and on Monday evening from 5:00 to 8:00 p.m.; (3)
Patients shall be by appointment only; limited to no more than
10; (4) Signs posted clearly visible to patients concerning
3047 and 3049 McDonogh Road parking; and (5) Conditioned on
the continued availability of parking at 3047 McDonogh Road.



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

HEB:

ROS :

Amazingly, we just heard already much of everything I was
going to say. I have one exception -- I think the testimony
of Ms. Hyatt regarding the traffic situation, it seemed most
difficult and troubling; for the Monday evening, and
concurring with all that has been said, I would say there
would be no evening hours; that the Monday hours from 6:00 to
8:00 p.m. be eliminated, and with that I think the special
exception should be granted.

We now have a split panel because I am going to lay out the
reasons why I think it should be denied. As Mr. Zimmerman
pointed out during cross-examination, this is a classic
special exception case. The special exception, as has been
indicated by me in numerous cases in the past, 1s a good and
proper use which the Councll has determined is a proper use in
a given zone. 8o the question becomes: What circumstances
exist at the instant site which would mitigate the presumption
that the use is not going to have a detrimental effect? You
have a good deal of case law which guides the Board. There
are clircumstances in this case which are of particular concern
to me. First and foremost, I question the appropriateness of
assigning any weight to an agreement to allow parking on an
adjoining piece of property, particularly where we have the
resident of that piece of property, Mrs. Der, who isg 91 years
old, is immobile; and a subsequent owner, whether heir, or if
property goes through litigation as part of probate, etc., it
may be entirely inappropriate and completely invalid that such
agreement would exist on that property. At this point, we do
not have a lease that is part of the evidence indicating that
that arrangement would continue in what would essentially be
in perpetuity, but we have new medical practice being
contemplated by Dr. Schlottman, ostensibly new because
practice is growing, and expectation is that more and more
patients will be seen. Ms. Gray indicated that because of
agreements with HMOs, will continue to see more patients.

We have a case where a growing practice will see more and more
patients with adjoining property owner who has agreed to allow
use of her property for parking; no lease which would bind
subsequent property owner. We do not have, frankly, any case
law which would enable the Board to allow such credibility to
an agreement, verbal or otherwise, where a special exception
is allowed on a glven property, but is now going to impact
adjoining property by allowing parking on that property. We
are now affecting use of two properties and not just one in a
speclal exception case, directly; not to mention whatever
impact on surrounding properties by increased patient traffic.
We also have a sight problem relative to the traffic coming
off of Brenbrock at intersection with McDonogh Road and

4



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

HEB:

ROS:
HEB:

continuing north. In other areas of D.R. 5.5 zone,
Petitioners attempted to indicate to the Board that existing
dental practice ought to be viewed in similar light, as Dr.
Schlottman's hoped-for medical practice. And I see the
properties as being radically different. The dental facility
is one where there is a corner site with adequate parking with
no sight line problems for anyone coming in or out. Where Dr.
Schlottman's property 1s concerned, substantial sight line
problems for northbound traffic on a substandard street per
Mr. Weber. Not standard; 48 ft. curb to curb which also has
center lane. To have a traffic condition already in existence
no matter what the use; whether residential or otherwise,
anything moving into lanes of traffic, where County's Traffic
Engineering has recognized is somewhat hazardous situation due
to width of roadway. Angle in which Brenbrook comes into
McDonogh Road and the speed at which traffic moves along that
stretch of roadway, the issue of traffic is not one of more
and more cars entering the roadway. Issue 18 the manner in
which traffic will enter roadway. And if it were one patient,
it would be a hazard; 20 patients, it would be 20 times that
one, But it's still the same hazard.

So the question then is, is it a good use in a D.R. zone? The
County Council has decided, Yes, it's a good use. Yes, it's
necessary to have doctors' offices 1in residential areas;
necessary to have dental and other similar types of similar
professional home occupations for public good and safety and
welfare. However, in this case, I find that there is evidence
which mitigates the good which comes from that type of use in
the form of traffic difficulties, as well as what 1 would
perceive to be an invalid agreement with adjoining property
owner to allow visitors onto site.

So, for those reasons, I would deny the petition for special
exception and right now, it's up to my colleagues to convince
me otherwise.

I have a couple of questions on your commentary. Is the lack
of the lease and any kind of concrete evidence as to use of
neighbor's driveway enough that would void the legality of
such a use, concerning parking. So they don't have it in
writing; does that question about ample parking enter into
that matter?

Ample parking in general enters into the matter,

There are four to six spaces on the Schlottman property; at
least two spaces in front of the property.



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

ROS: While they can get four or five cars, they have to back out.

HEB:

ROS

HER:

CLM:

ROS

L]
L]

It's essentially a valet type of parking arrangement; it's
difficult to move around and get onto the street. There's
nothing to mitigate problems with getting first car out.

We know of other cases where such parking permitted as
particular site has been approved, and with the same
consequences, backing out into busy road. It's a problem that
all people on this street have. You understand that if you
park 1in vyour driveway, you back into a busy highway,
particular of metro Baltimore. Cul de sac 1is changing
dangerous situations. Actually what you are saying is the
lease is not a restricting factor here.

The most important thing in my view is the sight lines
problem,

The sight line problem 1is a good point; difficulties of
Brenbrook and McDonogh Road. But then again, everyone has
sight problem. I have sight problem. These are situations
which are in our metro area. Should that prevent physician
from providing medical practice in neighborhood community,
pretty much as they've outlined here? Traffic situation for
1-1/2 years has not been recognized. Only in time of this
case that it seems that Mr. Green - he's certailnly aware of
what goes on in his area; that whole area out there in which
I get tied up; can appreciate area is impossible. 1It's not
just Brenbrook and McDonogh; also on other roads, Offutt, as
a matter of fact. I see sight problem is there specifically,
but is that enough to deny speclal exception? I cannot see
where this very limited, and to that point I suggest no
evening hours, practice from 9:00 to 11:00 a.m. four days of
the week, is that detrimental in those ¢ to 11 hours; how much
traffic on this road?

I don't think that's excessive.

It's not a possible question of whether or not something is
going to happen; something will happen, but when.

Question was asked during proceedings, how they define
themselves as primary care physician, in HMO setting. Mrs.
Gray Jindicated they accept new patients as primary care
physician in HMOs. Primary care physician in an HMO is first
step, and a doctor is paid in those types of arrangements;
number of different physicians. Often times, as a result of
a contract between a doctor and an HMO, the manner in which
the doctor follows guidelines of practice within agreement
with the HMO determines if he sees patlent first or patient
goes outside. At this point, we dec not have anything to

6



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

CLM:

ROS:

ROS:

HEB:

CLM:

ROS:

indicate.

I do believe the Doctor indicated he would limit to six to
elight patients per day. If you look at the restrictions, you
would not have more than eight to ten patients per day.

How do you tell that? It's impossible to enforce. The
condition is unenforceable. If someone calls the doctor, is
it up to the Board to tell them that will have to pay the
patient's bill because they cannot see Doctor Schlottman
because he saw his quota?

A lot of that is conjecture. We do not know what we are
hearing, negatives about HMOs, etc.

My point is that we do have testimony indicating six to seven
and a growing practice. Take it up to ten; you are still
going to see more patients per day in a growing practice.

On that point, I have lesser reservations. I think the
traffic conditions with the obvious problems that are
prevalent everywhere; 0ld Court Road and Liberty Road where he
had his practice - common in that location. I think
throughout this testimony and Counsel for Petitloner - kept
talking about limited practice., And the question is: Can a
doctor with a practice truly limit that practice and, if for
any reason, this practice would have to grow, would it be a
detriment to the neighborhood?

You have to remember, these are by appointment only. Even
under the HMO, you have to have an appointment. If you set
eight to ten patients as your standard, you cut it off by
appointment only.

How do you cut it off? If my daughter is 111, and he hit the
tenth patient of the day, 1if I call the doctor and indicate
that my daughter is ill, as I did and the facility was closed,
don't you know that as a parent, I got insistent that she
would be seen. I'm saying that Dr. Schlottman is going to see
that patient. This gentleman will see that patient because he
has taken an oath. It has nothing to do with restrictions.
Restrictions go to use. We can limit the hours he operates.
There are things a doctor can do in the absence of seeing a
patient right then and there. But there are also instances
where he will necessarily exceed that standard.

I don't have a problem with a split Beard. But I think that
the restrictions need more thought. I ask that you put
restrictions in the majority which would be at least
enforceable. Getting rid of Monday nights may not be

7



Minutes of Deliberation /Richard Schlottman, et ux /95-274-X

practical thing for Doctor Schlottman. He sees a variety of
patients from a number of areas. He's got a thriving
practice; loyalty among patients. May be that they can only
see him at night.

HEB: If there's going to be a traffic difficulty for everybody,
immediate neighborhood with practice across the street, that's
why I would suggest that Monday evening hours be eliminated.
Making concession of sorts that this hardship that Dr.
Schlottman has; reasons why he moved to his home to conduct
his practice. But there is a consideration and in my mind to
give thought to family difficulties, etc. This is a full time
State of Maryland physiclan. He is limited just from that.
We hope that the HMO staff would see this physician has reason
to deny patients and would accept that.

ROS: Well, that to me is purely conjecture. It's a contractual
issue between Dr. Schlottman and his HMO which we cannot
consider here. To hope that patients will have service
covered is something that I cannot guess. I think that by
acknowledging that there 1s a traffic problem, by pulling onto
McDonogh Road at night, to me is acknowledging that there is
in general a traffic problem. People don't get sick just
during the day. They get sick all hours of the day and night.

HEB: Traffic 1s always more difficult at night, whatever the
neighborhood.

ROS: You may be placing unfair restrictions as well, but maybe
change hours to 7:00 to 9:00 p.m. so completely out of rush-
hours traffic. But this would not limit number of patients.
But would severely limit hours he could see patients. I will
stick by my denial.

ROS: I have not changed my mind. Written opinions will be issued
from the Board subsequent to this hearing. I can assure you that,
because of the Board's docket, this will not happen today.
However, any petition for judicial review should be made from the
date of issuance of those written opinions and Order, and not from
today's date.

Respectfully submitted,

Kaithleen C. Weidenhammer
Administrative Asslstant
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*TALSO ADMITTED INNEW JERSEY June 6’ 1995
Mrs. Kathleen C. Weidenhammer R

County Board of Appeals Gz
014 Courthouse, Room 49 s
Towson, Maryland 21204 !

Re: The Schlottman Case, 3049 McDonogh Road oo
Case No. 95-274-X .

Just Assigned for Wednesday, T
September 6, 1995 at 10:00 a,m. ij

Dear Mrs. Weidenhammer:

Please enter my appearance on behalf of Dr. Richard
Schlottman, the Appellant and Petitioner in the above entitled
matter,

We have just received a Board Notice for September 6th, a
Wednesday, at 10:00 a.m.

Unfortunately, as I told Charlotte, a member of vyour
staff, I am scheduled to appear in front of the Court of
Special Appeals sometime between the 5th and 15th, and the
Court has not set the specific date as yet.

I know if we accept September 6th, the Court will set it
for September 6th,. Therefore, we would respectfully request
that the matter be continued to a very c¢lose date, and you
mentioned September 27th.

By a carbon copy of this letter to the People's Counsel
and to the two Protestants, we are suggesting that the matter
be reset for September 27th, another Wednesday, presumably at
10:00 a.m,

Thanking you and vyour staff for vyour kind attention to
this request, and looking forward to agreeing upon a date I am

Respectfully, _
%J?? GV e lrrr-

Newton A, Williams
NAW/vrs
cc: People's Counsel for
Baltimore County
Ms. Elaine Hyatt
Mr. Robert Piesto
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March 31, 1995

Honorable Lawrence E, Schmidt
Zoning Commissioner

Suite 112, Courthouse

400 Washington Avenue

Towson, Maryland 21204

Re: Petition for Special Exception
Case No. 95~-274-X

Property: 3949 McDonogh Road

Dear Commissioner Schmidt:
Please enter an appeal to the County Board of Appeals from

your Findings of Fact and Conclusions of Law dated March 10,
1995,

My check in the amount of $285.00 representing $250.00 for
the appeal and $35.00 for the sign is enclosed herewith.

Thank you for your kind attention to this appeal letter.
Sincerely,
s & N mo,
Richard H. Schlottman, M.D.
cc: Baltimore County Board of Appeals

Ms. Elaine Hyatt
Mr. Robert Piesto

APR 7 1995 ™

ZADM
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W .
mcmvmwmwm,wmmw HHMMMNWE mmwwm and, consequently, will dismiss
) ion. We are mindful that th
which the State relies w i i rtonr of En
ere decided in the t
predecessor Rule to M ComIeny of the
aryland Rule 8202 ini
appeals of right, rather than i , Detaning o
e , T¢ in the context of Maryland
%Mmm M MMNMM MMRm.EEW to Applications for Leave to .vamw
1 15 of no moment. Ma )
i : 15 . ryland Rule 8-202
MMWMHMMM that a “notice c.m appeal shall be filed within thirty
ol M%ﬁ, of the judgment or order from which the
DRl en.” In that regard, it is almost identical to
e o (b)1). Moreover, the rationale for requiring
erence to the time requirements i
sppeals of right is no less i e In he case of
persuasive where applicati
leave to appeal is so b Jeation for
€ ught. - We hold, therefore
) . , that
mewo%rwwm Amwﬂ vamqm to appeal must be filed, as Em&mmw_m
prescribes, within thirty d

; : ) v days from the da

of the judgment from which appeal is sought and that HMM

trial court may not, in
. in the absence of ifi i
o st may not In 1 specifie authority to

APPLICATION FOR LEAVE TO APPEAL DISMISSED.

584 A.2d 1318
PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, et al.
V.
Nicholas B. MANGIONE, et ux.
No. 465, Sept. Term, 19990,

Court of Special Appeals of Maryland.
Feb. 1, 1991,

eal Mkmwmof.gmwm appealed decision of county board of ap
: ying special exception to construct i ,
in residential area. The Circui Baliimore Govat
e . . cuit Court, Baltimore Co
William M. Nickerson, 3., affirmed, but then modified e
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anded case for evidentiary hearing. Appeal was
o Court of Special Appeals, Cathell, J., held that:
rt improperly remanded case, and (2) land-
d to special exception.

and rem
talken. Th
(1) circuit couw
owners were not entitle

Reversed.

1. Zoning and Planning e=T41

Cireuit court order remanding case to eounty board of
appeals for evidentiary hearing on request for special ex-
ception to construct nursing home in residential area was
final and appealable. Code, State Government, § 10-215(e,

g

2. Zoning and Planning =725, 726

Circuit court’s denial of special exception to construct
240-bed nursing home in residential area was improperly
modified to remand case to county board of appeals for
evidentiary hearing on alleged request to construct 120-bed
facility, where nothing indicated that application for 120-
bed facility was ever filed with administrative agency or
that original application for 240-bed facility was downsized

by proper amendment.

3. Administrative Law and Procedure =725
Petition of appeal to circuit court of decision of adminis-
trative agency Is “pleading.”

See publication Words and Phrases
tions and definitions.

for other judicial construc-

4. Zoning and Planning =590

Landowner's petition of appeal to circuit court after
county board of appeals denied request to construct nursing
home in residential area was “pleading,” and, thus, fand-
owner was bound by admission in petition that application
was for 240-bed facility and was prohibited from asserting
in motion to alter and amend circuit court judgment that

application was for 120-bed facility.
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5. Zoning and Planning =678
Special exception is part of comprehensive zoning plan

and shares presumption that it is in iterest of general
welfare and is valid.

6. Zoning and Planning =481

“Special exception” is use which has been legislatively
predetermined to be conditionally compatible with uses per-
mitted as of right in particular zone, condition being that
zoning body must, in each case, decide under specified
”q.ﬁw.uwﬁoq standards whether presumptive compatibility ex-
1sts, b

See publication Words and Phrases f fudici -
tions ing dcfinions or ather judicial construc

7. Zoning and Planning e=747

Court of Special Appeals was required to give due
deference to right of administrative agency, such as county
board of appeals, to draw all reasonable inferences from
facts and eircumstances presented before it in proceeding
for special exception to construet nursing home in resi-
dential area.

8. Zoning and Planning =508

County board of appeals could conclude that 240-bed
nursing home in residential area would have particular
adverse impact and the landowners were not entitled to
special exception to construct home; home was plammed for
dominant terrain above neighborhood, and testimony indi-
cated problems with residential streets, erosion, and storm
water runoff.

Peter Max Zimmerman (Phyllis Cole Friedman, on the
brief), for appellant, People’s Counsel, Towson.

Michael P. Tanczyn, Towsen, for appellant, Dulaney Val
ley Improvement Ass’n, Inc.

Joseph C. Laverghetta, Towson, for appellees.

Argued before BLOOM, KARWACKI and CATHELL,
Jd.
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CATHELL, Judge.

[1] This is a zoning appeal from the order of the Circuit
Court for Baltimore County remanding the case to the
Baltimore County Board of Appeals (hereinafter Board).'
The appellees, Nicholas B. Mangione et ux., reguested a
special exception for a nursing home and additional variane-
es to permit a parking lot setback and a larger sign than
ordinarily permitted. These requests were denied by the
zoning commissioner. On appeal to it, the Board, after a
hearing de novo, also denied the requests. Thereafter, the
appeliees appealed the Board's decision to the Circuit Court
for Baltimore County. Initially, the circuit court affirmed
the Board’s decision. Thereafter the appellees filed a Mo-
tion to Alter or Amend Judgment. The cireuit court grant-
ed the appellees’ motion and remanded the case to the
Board for an evidentiary hearing and finding, modifying its
prior order. The appellants, People’s Counsel for Baltimore
County et al., then appealed to this Court.

The Issues

Whether the Cirenit Court for Baltimore County abused
its discretion in remanding the case to the Board, and
whether the Board acted arbitrarily and capriciously in
denying the appellees’ request for a special exception to

1. The appellees argue that this appeal must be dismissed because the
order from which the appeal is taken is not a final appealable order.
We disagree. In the recent case of Hickory Hills Limited Partmership
v. Secretary of State of Maryland, 84 Md.App. 677, 581 A.2d 834 (1990,
we clarified which orders of the circuit court remanding a case to the
administrative agency are final in cases involving Md. State Gov't
Code Ane. § 10-215(e). At oral argument an inference was made that
the trial judge may have been construing this matter as an appeal
under Sec. 10-215(g) when in fact the appellee is not a state agency
included within the ambit of that section. Appellant contends that the
appeal to the circuit court was pursuant to the B Rules. 'We need not
determine which set of rules was being applied because under either,
the trial court’s ruling was a final appealable order. Accordingly,
appellee’s argument that the case should be dismissed is withont

merit.
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Board pursuant to the Express Powers Act .mua Muwm %MH
more County Charter.> After a w.mu.ﬂm.nrw. hearing, . e oM d
affirmed the commissioner’s decision. The Board conciu
mm.g doing so, the Board finds uncommon vno.EmBm mmmcmu.
ated with this proposed a_mﬁw_oun_mﬁm at this mumo&m“ Hrc.
cale. Of particular concern 5 the size and moowM ovmmmm
proposal. The projected facility wommmm. m..dmo {2407 w”
contained within two large wings. >@&ﬁoﬂmﬁn a ﬁnwm
ing area large enough to house 100 vehieles 15 Mﬂﬁ .
Unquestionably, the project as ch@omwm wou .H.Mmem
whelm and dominate the maﬁoﬁu&am. Fm&mnmvm, . ﬂa
particularly relevant in considering this site’s loeation an
sarrounding community. Although not far from the noﬂ
mereial corridor of York Road, g.m wﬂ.u@om& represen :
the deepest intrusion into Gm.umm&maﬂ& noﬂ.mﬁcénu o
Dulaney Valley. The sheer size of the project from a
building footprint standpoint would &mm&%. mxwmmuwmﬁ.m mww
already worsening storm water runoff mﬂamﬂou wi )
this community. Further, the Board nmE.mEm uncon
vinced that the traffie generated by a:.w roﬂm S mgw_.oqm.mm
and visitors would not overtax an interior nmENMMW@
road system designed 1o aceommodate residential raffic.
At its essence, the Board finds as fact that the wmﬂ.ﬂozmﬂ
has not met his burden that the proposed use Hmm um
detrimental to the health, safety or general welfare of the
locality as provided in B.C.Z.R. 502.1. -
Upon appellees’ appeal, nwm.o”wn it court, muugwmm&vm
“gubstantial evidence” test, WEEME% affirmed the mwmm s
decision. After the court’s opinion, the appellees o
Motion to Alter or Amend Judgment. ,E._m nos..i.. mwmw.%m
the appellees’ motion and modified .ﬁm mm.ﬁrmu ruling owwb
following reason: “unrecognized disparity m the Emmm\.&mw
and unresolved question as to what bﬁ@mzmbw mmwmw et
seeking in terms of the size of the nursing home.

locate a convalescent home in an area zoned for residential
2
use,

The Holding

For the reasons that follow, we shall hold that the Circuit
Court for Baltimore County abused its discretion in remand-
ing the case to the Board, and that the Board did not act
arbitrarily and eapriciously in denying the appeliees’ re-
quest for a special exception to locate a convalescent home
in an area zoned for residential use.

The Facts

The appellees requested a special exception to build a
convalescent home on a four-acre parcel inside a single-fam-
ily detached home area of Lutherville, Baltimore County,
which is zoned for residential use (D.R. 5.5). The appellees
also requested variances for a reduced parking lot set back
and for a larger sign than ordinarily permitted. The prop-
erty at issue is located in the part of Lutherville, east of
York Road and just north of the Baltimore Beltway York
Road exit serving Lutherville-Timonium. The subject prop-
erty is a full block away from York Road, being parallel to
York Road and one block easterly. The York Road corridor
in this vieinity is primarily commercial in nature, but the
areas to the interior are residential.

On July 9, 1987, the zoning commissioner denied an
application for a special exception, and the variances were
dismissed as a consequence. The commissioner cited the
interior residential location, the comparatively narrow feed-
er roads, and the limited access to York Road. He found
that the proposal would have an unusual adverse impact as
compared with other residential zone locations, and that it
would be inconsistent with the purposes, spirit, and intent
of the zoning scheme. The appellees then appealed to the

2. The appeiiants phrase the issues as:
1. Whether the Circuit Court Usurped the Function of the Board of
Appeals in Reversing its Denial of the Special Exception.
2. Whether the Judicial Decisionmaking Process was Capricious.

3. See Md.Ann.Code art. 254, § 5(U), (X) and Baltimore County Char-

ter Art. 6.
85 Md.App.—25
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the eourt ordered that the case be remanded to the Board

for an evidentiary hearing and finding in accordance with
its opinion.

I

Abuse of Discretion: The Remand

[2} Judge Bishop, writing for this Court in Alsfon .
Alston, 85 Md.App. 176, 582 A.2d 574 (1990), restated the
standard of review where an abuse of discretion is alleged:

While the “clearly erroneous” standard applies to the
court’s findings of fact, the “abuse of discretion” stan-
dard applies to the eourt’s determinations of legal ques-
tions or conclusions of law based upon its findings of fact.

We will not interfere with such determinations without 2

clear showing of abuse of that discretion. See Dawvis v.

Davis, 280 Md. 119, 124-25 [372 A.2d 2311 (1977).10

We hold that the cirenit court’s modification and remand
to the Board was not warranted. When the court said
‘“‘unrecognized disparity in the pleadings and unresolved
question[s] as to what Appellant [appellee] is seeking in
terms of the size of the nursing home,” it meant the size of
the convalescent home, 7.¢.,, 240-bed or 120-bed. The appel-
lees originally had petitioned for a 240-bed facility.
Throughout the proceedings before the Zoning commission-
er and the Board, the project at issue was for a 240-bed
facility. After the Board had rendered its decision affirm-
ing the commissioner in rejecting a special exception for a
240-bed complex and, after the circuit court’s initial affirm-
ance, the appellees asked the circuit court to consider a
120-bed facility.

Our review of the record does not reflect that a petition
for a 120-bed facility was ever filed with the administrative
zoning agency. The parties have inexplicably failed to
include a copy of the criginal application for a special

4. We discuss the standard of review by a trial court of agency
decisions in part I, infra, of our opinion.
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exception as a part of the extract. Neither did they Eﬂﬁﬁm
a copy of the appellee’s Petition of Eucmmw to the circuit
court in that extract. They have included in ﬂ_.m extract a2
copy of appeilee’s Motion to Alter or mrEmE.w which appears
to state that their petition for special exception had been for
“g 120-bed nursing home ...” and indicates that the Board
had failed to act on the 120-bed request.

While we do not normally go beyond the mw.ﬁ.mwﬁ. and
examine the record, we chese to do so in this case in light of
the apparent inconsistency between what had oonﬁﬂ.mm wn
the agency and what appellee alleged had occurred in his
Motion to Alter or Amend.

We first note that the site plans that are En:.a&. E the
extract as being filed with the application (that is n.ﬁm.mﬁmu_
refer to a 240-bed facility. The appellee’s wmamuou of
Appeal to the circuit court states that “the m%wamaou.mﬂn
plat projected a faeility housing 240 beds contained within

two wings.”

[3,41 A petition of appeal to the circuit .ooaua of the
decision of an administrative agency _m a Emwmﬁmm. Panwwmv
ingly, appellee was bound by the admission of his pleading.
In footnote 4 in Thomas v. Solis, 263 zmm. mwmm 544, 283 A.2d
777 (1971), the Court of Appeals briefly discussed such
admissions: e

The very signing of the petition in the instan
would mmmww.@ provision (2) of Article 93, Sec. 1-208. See

Maitthews v. Kernewood, Inc., 184 Md. 297, 306, 40 A.2d

522 (1945); and Parker v. Tilghman V. Eoé.,aﬁ Ine., 170

Md. 7, 25, 183 A. 224 (1936) for cases which ro_.m m_._mﬂ

parties are generally bound by allegations or admissions

in their pleadings.
In Matthews v. Kernewood, Inc., 184 Md. 297, 306, 40 A.2d
522 (1944), the Court of Appeals held that where an mﬁ.mmm.
tion of a violation of a restriction had been made in a
pleading, the pleader could not gmummmnm_.. m:ﬁm. m.ﬁﬂ Em
violation had not cccurred. In discussing admissions in
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appellate briefs, that Court in Van Royen ». Lacey, 266 Md.
649, 296 A.2d 426 (1972), stated:

If the appellees honestly believed that a tenaney by the
entireties interest were [sic] involved here it is strange
they did not raise that contention earlier.... Be that as
it may, estoppel by admission or by pleading has long
been recognized in this State.... In [Edes v. Garey, 46
Md. 24, 41 (1887)], the Court of Exchequer in Cave ».
Mills, 7T H. & W. 927, was quoted as saying, “A man shall
not be allowed to blow hot and cold, to claim at one time
and deny at another.” -

Van Royen, at 651-52, 206 A.2d 426. (Citations omitted.)
By admitting in his original petition to the circuit court that
his application was for 240 beds, appellee was thereafter
prohibited from asserting, as he misleadingly did in his
Motion to Alter and Amend, that the application was for 120
beds.

We also note that the Zoning Administrator’s denial of
the application described it as being for “240 beds and three
stories” composed of 120 beds for domiciliary care ... and
116 beds for nursing patients.* In upholding the Commis-
sioner, the Board of Appeals stated “the Petitioner seeks
approval to construct a 240-bed nursing home....”

Appellee, in his opening argument to the circuit court,
stated, “The plat that we submitted showed a layout of two
buildings ... and showed them to be 240 beds total. Now,
we were not before the Zoning Commissioner to obtain
permission to build 240 beds. We were only before the
Zoning Commissioner to get zoning for a convalescent
home.” ¢

5. An additional four beds were proposed for another use.

6. Appellee n.mmwnmmaom the requirements of Section 502.1 of the Coun-
ty Code which require a special use to “not™
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The record reflects that at no time was an application for
a 120-bed facility ever filed with the administrative agency.
Nor is there any record that the original 240-bed application
was downsized by proper amendment. There was, to be
sure, testimony that a 120-bed facility would be less objec-
tionable than a 240-bed facility and some indications from
that testimony that appellee might accede to a lesser faeili-
ty, but our review of the record indicates very Little more
than speculation on that point and nothing that arises to a
recognizable request for downsize modification. Further-
more, the Board made no ruling on the feasability of a
120-bed facility. As we shall discuss in this opinion, the
circuit court's scope of review is limited in nature—to
determine whether the Board's decision was based on “sub-
stantial evidence”—which it correctly determined the first
time. When it granted the motion to alter and amend, the

trial court abused its discretion.

|

A. The Law of Special Exceptions

[5,6] The term “special exception” refers to a “grant by
a zoning administrative body pursuant to existing provi-
sions of zoning law and subject to certain guides and
standards of special use permitted under provisions of exist-
ing zoning law.” 7 Cadem v. Nanna, 243 Md. 536, 543, 221
A.2d 703 (1966). It is a part of a comprehensive zoning

b. Tend to create congestion in roads...

* * x * L ] *
d. Tend to overcrowd land and cause undue concentration of
popalation;
e. Interfere with adequate provisions for ... water, sewerage,
transportation or other public requirernents, conveniences or im-

provertents.
The size and scope of the project are thus relevant considerations. To

contend otherwise, as appellee does, is to engage in specious and
sophistic reasoning.

7. The regulations applicable in this case are Baltimore County Zoning
Regulations (BCZR) 502.1; 1B00.1-2; and 1BO1.1C.
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plan, sharing the presumption that it is in the interest of the
general welfare and is, therefore valid. Rockville Fuel and
Feed Co. v. Board of Appeals of the City of Gaithersburg,
257 Md. 183, 262 A.2d 499 (197@). It is a use which hag
been legislatively predetermined to be conditionally compat-
ible with the uses permitted as of right in a particular zone,
the condition being that a zoning body must, in each case,
decide under specified statutory standards whether pre-
sumptive compatibility exists. Creswell v. Baitimore Avia-
tion Service, Inc., 257 Md. 712, 264 A.2d 838 (1970). In
sum, special exeeption is a “valid zoning mechanism that
delegates to an administrative board a limited authority to
permit enumerated uses which the legislative body has
determined can, primae facie, properly be allowed in a
specified use district, absent any fact or circumstance in a
particular case which would change this presumptive find-
ing.” Rockville Fuel, 257 Md. at 188, 262 A.2d 499. (Cit-
ing Montgomery County v. Merlands Club, Inc., 202 Md.
279, 287, 96 A.2d 261 (1953)).

Most recently, the Court of Appeals, in Board of County
Comm’rs v. Holbrook, 314 Md. 210, 550 A.2d 664 (1983),
reiterated the law of special exceptions. Quoting from
Schultz ». Pritts, 291 Md. 1, 432 A.2d 1319 (1981), the Court
stated:

“The special exception use is a part of the comprehensive

zoning plan sharing the presumption that, as such, it is in

the interest of the general welfare, and therefore, valid.

_ The special exception use is a valid zoning mechanism

that delegates to an administrative board a limited au-
thority to allow enumerated uses which the legislature
has determined to be permissible absent any fact or
i given the Board are to judge whether the neighboring
properties in the gereral neighborhood would be ad-
versely affected and whether the use in the particular
case is in harmony with the general purpose and intent of

the plan.
emn .

ﬁ.\ ctreumstance megating the presumption. The duties .JP
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“The extent of any harm or disturbance to the neighbor-
ing area and uses is, of course, material{ 1T the evidence
makes the question of harm or disturbance or the ques-
tion of the disruption of the harmony of the comprehen-
sive plan of zoning fairly debatable, the matter is one for
the Board to mma&m.lwwnn if there is no probative evidence
of harm or disturbance in light of the nature of the zone
invoived or of factors causing digsharmony tc the opera-
tion of the comprehensive plan, a denial of an application
for a special exception use is arbitrary, eapricious, and
illegal. Turner v. Hammond, 270 Md. 41, 54-55, 310
A.2d 543, 550-51 (1973); Rockville Fuel & Feed Co. v.
Board of Appeals of Gaithersburg, 257 Md. 183, 18788,
262 A.2d 499, 502 (1970); Monigomery County v. Mer-
lands Club, Inc., 202 Md. 279, 287, 96 A.2d 261, 264
(1953); Anderson v. Sawyer, 23 Md.App. 612, 617, 329
A.2d 716, 720 (1974). These standards dictate that if a
requested special exception use is properly determined to
have an adverse effect upon neighboring properties in the

general area, it must be denied.”
Holbrook, 314 Md. at 216-17, 550 A.2d 664 (guoting
Schultz, 291 Md. at 11-13, 432 A.2d 1319). (Emphasis in
original) Then, the Court stated, again, quoting from
Schultz, 291 Md. at 15, 432 A.2d 1319, the requisite adverse
impact required to warrant a denial of special exception:
#\-:T& special exception use has an adverse effect and must
be denied when it is determined from the facts and
circumstances that the grant of the requested special
exception use would result in an adverse effect upon
adjoining and surrounding properties unique and differ-
ent from the adverse effect that would otherwise result
from the development of such a special exception use
located anywhere within the zone. Thus, these cases

—' establish that the appropriate standard to be used in

determining whether a requested special exception use
would have an adverse effect and, therefore, should be
denied is whether there are facts and circumsiances
that show that the particular wuse proposed at the
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particular location proposed would have any adverse
&%.w&m above ax&.o§o3& those inherently associated
with .maaa a special exception use irrespective of its
location within the zome.”
Holbrook, 314 Md. at 217, 550 A.2d 664. (Emphasis in
original)

B. The Standard of Review

The general standard of judicial review ® of most adminis-
trative factfinding is: “whether a reasoning mind reason-
ably could have reached the factual conclusion the agency
reached; this need not and must not be either judicial
mmnﬁ.mg&um or 2 substitution of judicial judgment for agen-
¢y judgment.”® Holbrook, 314 Md. at 218, 550 A.2d 664
(quoting Supervisor of Assess. v. Ely, 272 Md. 77, 84, 321
.P..mm 166 (1974)). Specifically, we shall review facts and
circumstances upon which the Board could have found that
the special exception use and location proposed would cause
an m%m.wmm effect upon adjoining and surrounding proper-
Wmm unique and different, in kind or degree, than that
inherently associated with such a use regardless of its
location within the zone. Holbrook, 314 Md. at 217-18, 550
A.2d 664. In addition, “H the evidence makes the issue of
harm fairly debatable, the matter is one for the Board’s

8. .im.&mqn H_n.H.nSmonn indicated that the trial court abused its discre-
tion in granting the motion to alter and amend.

9. ) H.ﬁ. may be otherwise stated as the: “substantial evidence test,” which
is “whether Teasoning minds could reasonably reach that conclusion
mao-.n.mm.nnm in the record before the agency, by direct proof, or by
_un_.E_mQEm inference. If the conclusion could be so reached, then it
is ._ummmm upon substantial evidence, and the court has no power to
reject that conclusion.” Toland v. State Bd. of Educ., 35 Md.App. 389,
396, 371 A.2d 161 (1977) (quoting Corun’r, Baltimore City Police ,cmﬁm
v. Cason, 34 Md.App. 487, 508, 368 A2d 1067 (1977)). See also
Snowden v. Mayor and City Council of Baltimore, 224 Md. 443, 168
.“r.mn_ 390 (1961) {“The substantial evidence test ‘means that the review-
ing court’s inquiry is whether on the record the agency could reason-
NU.MM make the finding... . Substantial evidence is ‘such relevant
Hﬂ Mﬂﬁmwoww wV reasonable mind might accept as adequate to support a
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decision, and should not be second-guessed by an appellate
court.” Holbrook, 314 Md. at 218, 550 A.2d 664,

(71 In Snowden v. Mayor and C.C. of Balto., 224 Md.
443, 448, 168 A.2d 390 (1961), the Court of Appeals said:
The heart of the fact finding process often is the drawing
of inferences from the facts. The administrative agency
is the one to whom is committed the drawing of whatever
inferences reasonably are to be drawn from the factual
evidence. “The Court may not substitute its judgment on
the question whether the inference drawn is the right one
or whether a different inference would be better sup-
ported. The test is reasonableness, not rightness.” [Ci-
tation omitted.]
Therefore, we must give due deference to the right of an
administrative agency, such as the Baltimore County Board
of Appeals, to draw reasonable inferences from the facts
and circumstances presented before it. Holbrook, 314 Md.
at 218, 550 A.2d 664. See also Ramsay, Scarlett & Co.,
Inc. v. Comptroller, 302 Md. 825, 490 A.2d 1296 (1985), and
Comptroller of the Treasury v. World Book Childeraft
International, Inc., 67 Md.App. 424, 508 A.2d 148 (1986).

C. The Case Sub Judice

(8] Before the Board were various facts and circum-
stances which, we believe, satisfy the Schultz standard of
particular adverse impact. The Board, under the Schulfz
standard, reviewed the evidence for the required particular
adverse impact. There was testimony that the proposed
convalescent home would sit on the prominent or dominant
terrain above the neighborhood, which would block out light
from the west; and with prevailing breezes from the west,
would generate odors from the central kitchen as well as
from the dumpster. There was testimony concerning the
effects of the development along the York Road corridor
and the erosion created by the development and storm
water runoff. There was testimony concerning the effects
of the intrusion of the project into the residential neighbor-
hood presently existing around that location. There was
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testimony about small arterial streets whose only access to
York Road from the community was by way of Greenridge
Road, and that the narrow, winding nature of those streets,
with the increased traffic, would jeopardize the safety of
the children playing in the streets. Furthermore, there was
testimony concerning the overflow of contaminated medical
waste and storm water management.

The Board, as finder of fact, said it was “obligated to
judge the eredibility of each witness and apply each Board
member’s own knowledge, developed through experience
and training, to the evidence presented.” In sum, the
Board concluded that the proposed project would “over-
whelm and dominate the surrounding landscape,” and that
it would represent “the deepest intrusion into the resi-
dential community of Dulaney Valley.” The Board found
that the project would “clearly exacerbate an already wor-
sening storm water runoff situation’ within that communi-
ty. Further, the Board was unconvinced that the “traffic
generated by the home’s employees and visitors would not
overtax an interior community road system designed to
accommodate residential traffic.” The Board then held that
the appellees failed to meet its burden as provided under
B.C.Z.R. Section 502.1.°

10. That section provides:

Before any Special Exception may be granted, it must appear that
the use for which the Special Exception is requested will not:
a. Be detrimental to the health, safety, or general welfare of the
lecality involved;

b. Tend to create congesticn in roads, streets or alleys therein;
c. Create a potential hazard from fire, panic or other dangers;
d. Tend to overcrowd land and cause undue concentration of
population;

e. Interfere with adequate provisions for schools, parks, water,
sewerage, iransportation or other public requirements, conve-
niences, or improvements;

f. Interfere with adequate light and air;

g. Be inconsistent with the purposes of the property’s zoning
classification nor in any other way inconsistent with the spirit and
intent of these Zoning Regulations; nor
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Given those facts and circumstances, we believe there
was sufficient showing of particular adverse impact as
required under Schulfz

Conclusion

“The duties given the Board are to judge whether the
neighboring properties in the gemeral neighborhood
would be adversely affected and whether the use in the
particular case is in harmony with the general purpose and
intent of the plan.” Sechultz, 291 Md. at 11, 432 A.2d 1319.
(Emphasis in original) We conclude that the Board’s deci-
sion, denying the special exception, was not arbitrary and
capricious. The trial court’s initial opinion was correct. Its
stheeguent modificaton was rot. and thus wss an sbuse of
discretion.

ORDER OF THE CIRCUIT COURT FOR BALTIMORE
COUNTY GRANTING THEE MOTION TQ ALTER
AND/OR AMEND JUDGMENT AND REMANDING THE
CASE TO THE BOARD OF APPEALS IS REVERSED;
COSTS TG BE PAID BY APPELLEES."

h. Be inconsistent with the impermesble surface and vegetative
retention provisions of these Zoning Regulations. [Citations omit-
ted.]

11. This case was originally filed as an unreported case. At the timne,
the mandate inadvertently assessed costs against the prevailing party.
We have sua sponte corrected the mandate in reporting the case.
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As a further result of the [appellees’] negligence, the [appel-
lants] did not have available to them sufficient insurance
coverage. . . .

(emphasis added). During the summary judgment hearing,

appellants specifically refuted the eentract argument grounds

proposed by appellees and stated:
That's not what we are suing for. We are suing for their
negligence. The only issue, the primary issue and really
the only significant issue that has f{o be tried here that's
going to be before this court is whether or not under the
Libby case State Farm complied with its duty under the
statute.

Libby is also instructive as to the type of actions that would
satisfy the “affirmative duty” required by the statute. The
Libby Court stated that the “statutory duty is met and that
the opportunity te contract for the additional coverage is
available if the insurer (1} will issue it upon request and (2)
has taken reasonagble steps to inform its insureds that such
coverage is available.” Libby, 79 Md.App. at 726-27, 558 A.2d
1236 (emphasis added). Thus stated, the issue of whether the
appellees took “reasonable steps” to inform the appellants of
the availability of additional coverage is a factnal issue and
should not have been decided by a motion for summary
judgment.

In the present case, it seems curious that, throughout the
litigation below, the appellees have tried to characterize this
case as one based in contract. In fact, appellants in their
reply brief state that

[appellees] continue in their brief their attempt to obfuscate

the issues of this case. State Farm and Russell wish to

transform [appellants’] tort action into a breach of contract
case so that they can avoid Hability for breaches of a duty
imposed by statute.
We agree. As explained sbove, appellants’ compliance with
the terms of the policy is not relevant. Consequently, sum-
mary judgment was inappropriately granted.
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JUDGMENTS REVERSED, CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE CITY WITH
INSTRUCTIONS TO CONDUCT FURTHER PROCEED-
INGS CONSISTENT WITH THIS OPINION; COSTS TO
BE PAID BY APPELLEES,

632 A2d 248
Robert V.L. SHARP, et al,
v.
HOWARD COUNTY BOARD OF APPEALS, et al.
No. 103, Sept. Term, 1993.

Court of Special Appeals of Maryland.
Nov. 1, 1993.

Protesting property owners appealed decision of county
zoning board granting special zoning exception to owners of
private airstrip, and requested that assigned judge recuse
himself from hearing zoning appeal. The Circuit Court, How-
ard County, Raymond J. Kane, Jr., J., denied motion for
recusal and sustained board’s grant of special exception. Pro-
testing landowners appealed. The Court of Special Appeals
affirmed. Protesting landowners petitioned for writ of certio-
rari, which was granted. The Court of Appeals, 327 Md. 17,
607 A2d 545, held that Circuit Court judge should have
recused himself, and reversed and remanded with directions.
On remand, the Circuit Court, Dennis M. Sweeney, J., af-
firmed board’s decision, and protesting landowners again ap-
pealed. The Court of Special Appeals, Harrell, J., held that
county zoning board’s decision treating or equating adverse
effects resulting from existing or proposed operations of pri-
vate airstrip as those, in kind and degree, inherent in opera-
tion of private airfield and airplane storage use regardless of
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where it was sited in zoning district did not incorrectly
interpret ease law requiring denial of special exception if
particular use and location proposed would have adverse ef-
fects above and beyond those inherently associated with such
use irrespective of its loeation.

Affirmed.

1. Zoning and Planning &536

Whether presumption that abstract special exception use
is in interest of general welfare is rebutted must be addressed
by zoning body to which legislative body has delegated that
responsibility on case-by-case basis, absent legisiative guid-
ance.

2. Zening and Planning ¢=489

In any case-by-case analysis of whether to grant special
exception, zoning body may, in application of its expertise,
recognize effects of proposed use that it eonsiders common to
that use regardless of where it may be located in applieable
zone(s).

3. Aviation <214

County zoning board’s decision freating or equating ad-
verse effects resulting from existing or proposed operations of
private airstrip as those, in kind and degree, inherent in
operation of private airfield and airplane storage use regard-
less of where it was sited in zoning district did not incorrectly
interpret case law requiring denial of special exception if
particular use and location proposed would have adverse ef-
fects above and beyond those inherently associated with such
use irrespective of its location within zone; evidence sup-
ported finding that potential dangers from airplane crashes
were such remote possibility as not to constitute adverse effect
to owners of vicinal properties, and board resolved in favor of
applicants confict as to elevation of airstrip compared to
surrounding land.
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4. Zoning and Planning €621

Court of Special Appeals will not substitute its judgment
for that of zoning board when board was acting within ifs
discretionary range.

Roger W. Titus (Paula T. Laboy and Venable, Baetjer and
Howard, on the brief), Rockville, for appellants.

Lonnie R. Robbins, Asst. County Sol. (Barbara M. Cook,
County Sol., on the brief), Ellicott City, for appellee Howard
County.

Thomas E. Lloyd (Lloyd, Kane & Wieder, P.A., on the
brief), Ellicott City, for appellees Enos C. Levy, ef al.

Argned before ALPERT, HARRELL and MURPHY, JJ.

HARRELL, Judge.

Id imperfectum manet dum confectum erit (it ain't over
until it’s over).

Once more (and perhaps for the last time), the judiciary of
Maryland has been implored to resolve a skirmish in Howard
County’s answer to the Hundred Years War. A stalwart band
of Howard County property owners who are operating a

_ private airstrip on a portion of their residential properties

have bested, with the aid of the Howard County Board of
Appeals that has sanctioned the continuation of the aerial
activities, 2 coterie of the airstrip’s equally stalwart but dis-
gruntled neighbors. We shall try our level best to end this
land use civil war.

Robert V.L. Sharp, other individual neighbors, and Crosen
Development Co., appellants, ask that we reverse a judgment
of the Cirenit Court for Howard County affirming the grant of
a special exception by the Howard County Board of Appeals
{the Board). 'The special exception permits the continued use
of a private use/private ownership aireraft landing strip along
an easement created by covenant on eight discrete parcels
owned by the thirteen individual applicants. It also provides
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for the storage of a maximum of three airplanes on the
applicants’ properties.

QUESTIONS PRESENTED

Appellants have framed twe queries for our consideration:
I Is the holding of Schuliz v. Pritis® properly applied
when a Board of Appeals refuses to make any finding of fact
regarding the uniqueness of adverse effects on vieinal prop-
erties of a propesed special exception use, and there is
uncontroverted evidence of both adverse effects and unique
adverse effects on the vicinal properties?

II. Did the lower court err when it sustained an agency
decision which was expressly premised upon an erroneous
application of the law?

For reasons we shall explain, we shall affirm the cireuit court’s
judgment.

PROCEDURAL PROLOGUE

In 1973, the then owners of the eight contiguous parcels of
land in Howard County that are the subject of the instant
special exception executed and recorded a Declaration of
Covenants. The covenants created reciprocal easements on a
150 foot wide strip of land running across all of their proper-
ties for the purpose of creating a private air strip. We shall
sometimes refer to the airstrip hereafter by the name, “Gle-
nair,” which is also how the Federal Aviation Agency (FAA)
and the Maryland State Aviation Administration (MAA) iden-
tify it.

In August 1978, the owners of the eight properties sought a
speeial exception to operate Glenair. After public hearings,
the Board as then constituted denied the special exception,
concluding that the proposed use would adversely affect vici-
nal properties. The applicants appealed that denial fo the
Cireuit Court for Howard County. The cireuit court remand-
ed the case to the Board for reconsideration, in light of the

1. 291 Md. 1, 432 A2d 1319 {1981).

SHARP v, HOWARD COUNTY BOARD 61
[98 Md.App. 57 (1993).]
standard for evaluating the impact of proposed speecial excep-
tion uses enunciated in Sehultz v. Pritts, supra, which had
been decided since the Board’s denial. We affirmed that
remand in Sharp v. Somerlock, 52 Md.App. 207, 447 A.2d 500
{1982},

While the appeal in Sharp v. Somerlock was pending, one of
the eight parcels of land subject to the covenants was sold.
The buyers, Marvin and Mary Alice Schaefer, were opposed to
Glenair. At one of the public hearings held before the Board
in 1983 pursuant to the remand, the Schaefers asked to be
removed from the list of applicants for the special exception,
and that their parcel of land be deleted from the petition. The
Board granted the Schaefers’ request. It also granted the
special exception on 20 September 1983. The Board, in
applying its view of the rule of Schultz v. Pritts to the facts
before it at that time, explicitly found and concluded that

the protestants have failed to adduce evidence which demon-
strates that granting the special exception use would result
in adverse effects upon adjoining and surrounding proper-
ties unique and different from the adverse effects that
would otherwise result from the location of a private aircraft
landing and storage area anywhere within the R Zoning

Distriet.

The protestants, many of whom remain as appellants in the
instant appeal, took umbrage and appealed. The cireuit court
affirmed the Board’s action, and an appeal to this court
followed. We reversed, holding that the Board did not have
the authority under the Howard County zoning ordinance to
grant the special exception petition because the Schaefers’
withdrawal from participation in the petition caused the
amount of land proposed for the airstrip use to fall below the
minimum required by the local ordinance. Fiol v. Howard
County Board of Appeals, 67 Md.App. 595, 508 A.2d 1005
(1986). Nevertheless, we expressly declined to consider
whether the Schaefers’ withdrawal violated the 1978 Declara-
tion of Covenants.
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Following our decision in Fiol, the remaining applicants
sought an injunction to compel the Schaefers to join the
special exception petition in compliance with the Declaration
of Covenants. The circuit court granted the injunction and
ordered the Schaefers to execute the petition. The Schaefers
appealed.

In an unreported opinion, we construed the language of the
Declaration of Covenants and determined that the Schaefers’
withdrawal violated the covenants. Schaefer v. Levy, T4 Md.
App. 732, 737 (1988). As a result, the petition was considered
anew by the Board. Evidentiary hearings were held on 8§, 15,
22, and 26 September and 8 November 1988. On 9 March
1989, the Board again granted the special exception for Gle-
nair, but not without dissent. A three member majority of the
Board joined in a Decision and Order approving the petition
subject to a list of conditions. Among the required findings of
fact made by the Board majority in its Decision appears the
following statement of the Board’s understanding of how
Schultz v. Pritts applies, or does not apply, to granting the
special exception:

The Board finds that the use will not adversely affect
vicinal properties.

In its regulations the Zoning Board has allowed airfields
to be located in R (Rural) Zoning Districts, subject to the
satisfaction of certain conditions noted in the Zoning Regu-
lations. The Zoning Board also permits residential develop-
ment on minimum three-acre homesites in this category of
zoning district. Thus the Zoning Board must have envi-
sioned the possibility that these two types of uses, a private
airfield and residences, may be in some proximity to each
other. Given this presumption, the Board must determine
whether or not vicinal property owners are affected in a
manner beyond that contemplated by the Zoning Board,
that is, adversely. If the Board’s decision would be in the
affirmative, then, under the doctrine of Schultz v. Pritts, the
Board would decide whether or net this adverse effect on
these vieinal properties would be unique and different from
the adverse effects that would otherwise result from the

St o L
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location of a private aireraft landing and storage areg
anywhere within the R Zoning District. Since the Board
finds that the proposal, as set forth in the Petition and
Noise Control Plan, will not adversely affect vicinal proper-
ties, it does not need to decide the issue that must be
addressed under Schultz.

The two member Board minority  in a classic riposte, cast
its Dissent, in part, as a contrary view of the interplay of
Schultz v. Pritts and the obligation of the Board to evaluate
the perceived adverse effects presented by the evidence before
it:

The inherent adverse effects of the use are uniguely
intensified in this particular location. While adverse effects
are inherent in the proposed special exception use, (e.g.
negative impact on property values evidenced by the reduc-
tion in tax assessments and in the noise effeets on the
peaceful enjoyment of homes), this particular area of the
County’s Rural (R} zone has a noticeably higher concentra-
tion of existing and proposed development, a significant
number of approved special exception uses, and three 3
public scheols in the immediate area. Thus, the Petitioners
have failed to meet the standards as elucidated in Schuliz 7.
Pritts. (citation omitted).

Appetiants noted an appeal to the cireuit court. In addition
to contesting the merits, they requested that the assigned
Jjudge in the circuit court recuse himself because he had, while
practicing law in 1973, drafted the Declaration of Covenants
that served as the foundation for the establishment of Glenair.
The judge declined to recuse himself and proceeded to affirm
the Board’s grant of the special exception.

Appeilants then took an appeal to us. In an unreported
opinion, a different panel of this court held that it was not an
abuse of discretion for the circuit court judge to refuse to
recuse himself, that the Board majority’s interpretation of

2. Whick included a member of the 1983 Board that had apparently
unanimously granted a time-conditioned special exception for Glenair.



64 SHARF v. HOWARD COUNTY BOARD

198 Md.App. 57 {1993).]
Schultz ». Prifts was appropriate, and that the Board’s deci-
sion be affirmed. Robert V.L. Sharp, ¢t al. v. Howard County,
Maryland, et ol, 87 Md.App. 806, 814 (1991).

Continuing to spin the judicial roulette wheel, appellants
took their case to a higher court. In Sharp v. Howard
County, 327 Md. 17, 607 A2d 545 (1992), the Court of Appeals
reversed our deecision on the ground that the circuit court
judge should have recused himself?

The matter was remanded fo the circuit court where a
different judge, on 16 November 1992, affirmed the Board’s
decision and observed, with a trace of prophecy and futility,
that

On remand, Appellants press anew their argument that
the Howard County Board of Appeals (the “Board”) did not

correctly apply Schulfz v. Pritts, 291 Md. 1 [432 A 2d 13191

{1985) [ (1981) ] in granting a special exception for a private

use-private ownership aircraft landing and storage area in

an R (Rural) Zoning District.
* * * * * *
Whether to grant a special exception for the aireraft
landing and storage area has been in litigation in one form

3. The case sub judice might also present on its face a potential applica-
tion of the law of the case doctrine. Appellees have not asserted this
issue in their briefs or at oral argument. It was not addressed or
decided by the circuit court. Accordingly, we shall not decide it. Were
we to consider this point, we would find no merit in it.

The unreported opinion of the Court of Special Appeals filed in 1991
addressed the very issue concerning Schultz v. Pritts that appellant
raises anew in the case sub judice. There are no additional facts before
us than were before the panel that addressed and disposed of that issue
in that appeal. Although the Court of Appeals was thereafter petitioned
by appellants to accept certiorari on both the recusal and the Schultz v.
Pritts questions, the Court specifically limited its grant of certiorari to
the recusal issue.

We are persuaded, however, that the law of the case doctrine as to
the Schultz v. Pritts issue should not be applied to the instant appeal.
The Court of Appeals reversed, albeit on another ground, the prior
judgment of the Court of Special Appeals. This had the effect of
permitting not only the circuit court, but ourselves, to freshly confront
appellants’ arguments regarding the Board’s understanding of and
adherence to Schultz v. Pritts.
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or another for decades, and this Court has no illusion that
this Order will end the string of appeals and remands.
However, this Court is satisfied that the Board’s decision
was supported by substantial evidence, was within its dis-
crefion to reach, and did not violat iicabl
et e any appiicable legal
This Court has also copsidered Appellants’ alternative
request that this Court remand the case to the Board for
additional proceedings and findings to insure that the Board
has correctly applied Schultz. While arguably a further
remand may well produce a more perfeet and exquisite
determination, this Court believes that the Board’s findings
and decision clearly express its intentions.

The instant appeal inexorably followed.

SUMMARY OF THE RELEVANT EVIDENCE
BEFORE THE BOARD

The subject property of Glenair, inclusive of the airstrip, is
comprised of 45 acres. Glenair is located on the east side of
Sharp Road, about 1700 feet north of Shady Lane, in the
Glenwood area of Howard County. The 45 acres is comprised
of eight contiguous parcels, each about 5.5 acres in size, The
parcels, sited side-by-side in a east/west direction, form a
rectangle. The grass air strip is located within an easement
along the southerly portions of all of the parcels. The ease-
ment is 150 feet wide and 3200 feet long. The actoal aircraft
runway within the easement is 40 wide and 2178 feet long.
The ends of the runway are 500 feet from both the east and
west boundaries of the subject property. The south edge of
the runway is 104 feet from the southerly edge of the subject
E.ov.mﬂ@. Among the reasons given by the applicants in the
special exception application for the selection of the subject
property as the site of Glenair was that it is

higher than the surrounding land. The average elevation of

Howard County piedmont land is 450 to 500 feet above sea

Hm..qmn this site is 590 feet abhove sea level, and there are no

hills or trees in the swrrounding area to pose obstructions
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during landings and takeoffs. The elevation difference

keeps airplanes higher above the surrounding land and

buildings during landings and takeoffs.

The special exception application requested permission to
continue a private aireraft landing and storage area pursuant
to § 126 F.2.a, of the Howard County Zoning Ordinance. Two
airplanes had been stored on the subject property since 1983.
,,?wocm&bm to the applicants’ records, since 1983 there had
been 341 flights from Glenair, or about one flight (takeoff and
landing) every 5% days on the average. The applicants also
produced testimony and internally-generated records regard-
ing oceasional landings or overflights by planes not gmmm at
Glenair or involving invited guests. Where identification of
the uninvited misereants was obtained, applicants attested to
their efforts to warn the pilots and ward-off repeat episodes.

Glenair's operations are subject to a noise control plan
approved by the MAA. See generally COMAR 11.03.03. _,Emm
plan, when combined with mandatory FAA regulations, obli-
gated Glenair’s legitimate users: (2) not to fly over the nearby
Glenelg High School, Glenwood Middle School, and wcmrw
Park Elementary School at any altitude; (b) not to engage in
any landing patterns from the north where the high school is
situated; (¢) not to fly over adjacent residential areas at an
altitude of less than 1000 feet or at more than fifty percent of
an aireraft’s maximum engine power; and, (d) to avoid over-
flight of adjacent residences during takeoff until reaching an
altitude of 1000 feet. The noise control plan also eaiculated
and mapped noise impaet contours on the surrounding proper-
ties that projected noise levels from the operations of Glenair
would not exceed the State-prescribed maximum level for land
zoned for single family, detached residences. Compliance
with the decibel limits established in the plan was asserted
through anecdotal testimony of applicants and some neigh-
bors, as well as a noise measurement study of aircraft takeoff,
landing, and taxi operations conducted by one of the appli-
cants, an electrical engineer by occupation. He characterized
the peak noise level as comparable to that of a riding lawn
mower, but of a much shorter duration.
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An expert in real estate appraising opined, from a study he
made of Glenair, another nearby private airstrip, and sur-
rounding areas, that there had not been any impact on proper-
ty values as a result of Glenait’s continued operations.

The applicants also produced evidenee of the relative safety
of general aviation activities nationally and Glenair specifieally,
Reference was made to FAA and Aircraft Owners and Pilots
Association (AQPA) statisties in support of this contention.
Mr. Albert J. Selby, Director of Regional Aviation Assistance
of the MAA, opined on the record with regard to Glenair:

It is a safe airport. Among all the licensed and regis-
tered grass airstrips in the State, Glenair is one of the finest
and safest with excellent approaches and a well maintained,
lighted, level and solid turf landing strip. The orientation of
its landing strip into the prevailing wind, its elevation being
higher than the surrounding terrain, its location in open,
lightly developed countryside all combine to make this strip
one of the outstanding private airstrips in the State.

Because Schullz v. Pritis was so keenly on everyone's
minds, the opponents’ testimony and demonstrative evidenee
were singularly foeused on demonstrating their thesis that the
particular facts and circumstances attendant to Glenair caused
adverse effects on vicinal properties that were unique to this
neighborhood as opposed to elsewhere in the R (Rural) Zone
in Howard County. To this end, appellant Robert V.L. Sharp
testified that the closest boundary of his property was 600-650
feet west of the westerly end of the airstrip, and that his land
was “higher than the runway.”® As a consequence of this

4. The Technical Staff Report of the Office of Planning and Zoning for
Howard County, dated 12 August 1988 (Staff Report), described the
subject property and its airfield as being “on a ridgeline that places
them slightly above surrounding properties to the north, west, and
south.”

Although appellants also argue in their brief that they produced
evidence that the adjacent properties east of the subject property and
the runway were also situated at a higher elevation, it is not at all
apparent from the record exiract that that is so. The testimony of the
opposition’s consultant, former FAA employee Clyde W. Pace, and
opposition Exhibit No. 29 which he prepared, do not clearly establish
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difference in elevation and some unspecified “grading info the
hill” attributed fo the applicants, he could not see aircraft
sitting on the ground preparing to take off to the west. His
first view was when they “pop up from the west end.” He
found this activity noisy and “at times scary.” He related an
episode occurring on Saturday morning, 20 May 1984, when he
was bush-hog mowing a portion of his property on a farm
tractor. He had his back to the airstrip as he was slowly
mowing. A plane that he subsequently recognized as one
stored at Glenair apparently took off to the west and startied
him when it got close enough to be heard over the masking
noise of the tractor and mower. When he heard the sudden
noise of the plane, his body involuntarily jerked violently and
he struck his leg on the tractor, thereby curtailing his activi-
ties for the rest of the morning while he applied ice to his
injured leg.

Clyde W. Pace, a former FAA employee offered by appel-
lants as an expert, visited the site and testified that certain
structures or objects in the vieinity of the airstrip might be
contrary to certain FAA airport standards binding on airports
that receive federal aid. Glenair reeceives ne such subsidy and,
henee, these standards were, at best, apparently deemed by
the Board to be guidelines or suggestions in the special
exception case. The potential obstructions within the so-called
“transition slopes” adjacent to the airstrip identified by Mr.
Pace were: “some trees” 20 feet tall on an unspecified plot of
land potentially within a so-called southerly side transition
slope; a 60 foot tall metal tower located “perhaps 100 feet”
east of the easterly edge of the runway; and, a powerline 500
feet west of the westerly end of the runway.

The Board heard additional evidence concerning the argu-
ably unique locational features of the airstrip and its vicinal
properties. Three schools are located in the vieinity of the
airstrip. It was asserted that this is the only place in the R

this point. Moreover, appellants’ reliance on the undecipherable ex-
cerpt of a 600 scale topographic map contained in the Staff Report to
prove this pomt is a “reach.”
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(Rural) District that has three schools in such close proximity
to one another. In addition, the only public high school within
the R (Rural) District is one of these three nearby schools.
The location of the schools makes the vicinal properties very
appealing to home buyers.

Evidence of ongoing residential development occurring
within a one mile radius of the airstrip was offered to support
appellants’ contention regarding the unique character of the
neighborhood. Twenty-two subdivision record plats, encom-
passing over three hundred acres of development, had been
approved and filed. Moreover, five proposed residential sub-
divisions, encompassing over four hundred additional acres of
development, including a large subdivision that abuts the east
end of the airstrip, were then in the approval and recordation
process. The tax maps of the surrounding area, received in
evidence before the Board as Protestant’s Exhibit 10, reflected
the residential development in the vicinity of the airstrip® By
contrast, the area to the west of the subjeet property was less
developed.

Furthermore, appellants drew the Board's attention to the
approval of eleven special exceptions, also within 2 one mile
radius of the proposed airstrip. Robert V.L. Sharp, who
compiled the list of the special exceptions, testified he could
find no other R (Rural) District in the County with such 2
concentration of special exceptions within a one mile radius.
These approved special exception uses were residential in
nature, and included a nursery school, three churches, three
craft shops, a hair salon, a riding stable, a two family dwelling,

5. This was not, however, a compenditm of novel information. The
Staff Report obviously perceived the growth potential of the area when, |
in its “Evaluation and Conclusions”™ section, it observed:

The infrequent use of the landing strip will not necessarily hinder or
discourage the use of adjacent land since these sites, if subdivided,
will be at least 3 acres in size. Any significant increase in airfield use
over present levels of activity seems unlikely given that the airfield is
private and only three aircraft wounld be stored there. However, if
subdivision occurs and houses are constructed, the presence of the
airfield may require revision of the submitted Noise Control Plan to
prevent any adverse impacts on nearby properties.
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and a parking area for school buses that service the three
nearby schools.

The thrust of appellants’ evidence with regard to the prox-
imity of residential development, schools, and the special
exception uses, besides endeavoring to distinguish the area
from other R (Rural) Districts that might be less developed or
have less development potential, was to demonstrate receptors
for the actual adverse effects from Glenair’s operation based
on noise and safety concerns. As to noise, several witnesses,
in addition to Robert V.L. Sharp, attested to being annoyed,
irritated, or otherwise having the enjoyment of their property
intruded upon by Glenair-related air traffic or unidentified
flights that they associated with the existence of Glenair.
Witnesses who addressed safety concerns conjured reports of
military, commereial, and general aviation accidents, some of
which they had witnessed and others repeated from hearsay,
that had resulted in human tragedy and property damage.
The spectre of a replication of such an event in the area of
Glenair was visualized by the opponents.

Appellants’ other assault on the special exception application
was aimed at a perceived adverse effect on property values.
Testimony of reductions in tax assessments on two vicinal
properties was related to the presence of the airstrip. Bruno
Reich, one of the applicants whose property was subject to the
Declaration of Covenants, had requested and received a redue-
tion in the assessment on two of the sub-lots of his parcel
because the restrictions of the easement creating the airstrip
precluded the erection of buildings on the sub-lots that fell
within the easement. The assessment on the balance of
Reich’s parcel was apparently unaffected by the existence of
the airfield. One of the opponents, Charles Sharp, had ob-
tained a 10% reduection in the fair market value of his property
due to “airport factors.” This reduction, denied him by the
local Supervisor of Assessments & Taxation, was achieved
only after the Maryland Tax court sustained a decision appar-
ently by the loeal Property Tax Appeals Board in Mr. Sharp’s
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favor after the Supervisor appealed.® The Board, in its ques-
tioning of the applicants’ appraisal witness, Walter Reiter, also
elicited an opinion that an airfield would likely be a faetor that
potential home buyers would consider as mitigating against
purchasing a home in the vicinity of the airfield.

The Board, in its 9 March 1989 Decision and Order condi-
tionally granting the special exception, found as follows with
regard to the appellants’ opposition evidence:

The protestants’ concerns about adverse effect fall into
two categories—noise from the operation of the airplanes,
and their fears that an airplane will crash onto the ground,
potentially on a house or one of the nearby schools,

Addressing the possibility of an airplane crash, while the
prospect may present a frightening vision, the statistics on
the probability of such an occurrence submitted by the
Petitioners illustrates the unlikelihood of this happening.
Further, in reference to the nearby schools, the Noise
Control Plan prohibits overflights of the three schools, so
the possibility of a crash on one of the schools seems even
less lkely. Therefore, the owners of vicinal properties are
not adversely affected by what is a remote possibility of one
of the two or three planes crashing.

The noise generated by these three planes, to which the
Board will limit this operation to 7:00 a.m. to 10:00 p.m., is
not of a degree sufficient to constitute an adverse effeet
upon the vicinal property owners. While any individual
homeowner might not like the sound of an airplane’s engine
near his or her home, the operation of the three planes that
may be stored on the airstrip do not rise to the level of
adverse effect as contemplated by the Zoning Regulations.

6. Itis p.En_nE that Mr. Sharp sought the reduction because he felt the
airport’s mﬁm.‘umou adversely affected the resale value of his property.
During his cross-examination, the following exchange took place be-
tween the applicants” attorney and Mr. Sharp regarding his meeting
with the local Supervisor who denied his reduction initially:

Q. Because, he told you when he denied you, that there was abso-
lutely no impaet at all on prices caused by this ajrport.

A. I did not appeal th i
98 %40 App Fep4 PP e process due to prices,
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However, the Board is changing the beginning of the hours
of operation from 6:00 am. to 7:00 am. to ameliorate the

impaet of any noise upon adjacent landowners.

As an amplification of this attempt of showing adverse
effect, many of the protestants have recounted instances of
planes buzzing certain locations, and planes manifesting
excessive noise. There was no evidence that these planes
were any of those operated by the Petitioners.™ Obviously
the Petitioners eannot be held responsible for the actions of
airplanes over which they have no control. This also applies
to those instances where unauthorized planes or helicopters
land at Glenair. If the Petitioners follow the Noise Control
Plan, which they must, they will see to it that Section 15,
VISITING AIRCRAFT, is carried out. This should mini-
mize the number of landings of unauthorized aireraft.

As an adjunct to the protestants’ inclusion of all incidents
of small planes acting inappropriately, they also would have
the Board consider their contention that the mere presence
of the airport constitutes an attractive nuisance, drawing
numerous disturbing flights in the area. This theory could
apply to any location of a private airport. Presumably the
Zoning Board was aware of the nature of private airports
and any attraction they might have for other planes. Fur-
ther, the instances recounted by the protestants do not rise
to the level of adverse effect from the use.

The Board did not, in its Decision and Order, render any
finding or conclusion regarding the appellants’ argument and
supporting evidence as to Glenair's effect, if any, on vicinal
property values, apparently viewing it as an inherent conse-
quence of the operation of a private airstrip regardless of
where it was located in the R (Rural) District in Howard

County.

7. Apparently to the comtrary, the 20 May 1984 episode recounted by
Robert VL. Sharp involved z plane with identification number

“N'735PW"” which Mr. Sharp recognized as being one that was stored
on the parcel owned by Enos C. Levy, one of the applicants.
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ANALYSIS

Appellants contend that the Board did not properly apply
the standard announced in Schuliz v Pritts, 291 Md. 1, 432
A.2d 1319 (1981). They claim that the Board erred ﬁw.mm it
refiused to make a finding of fact regarding the unigueness of
adverse effects on vicinal properties, in the face of uncontro-
verted evidence of both adverse effects and unique adverse
wm.mﬁfm on the vicinal properties. Relying on Anderson, Amer-
ican Law of Zoning, § 21.06, appellants suggest that all
special exception uses generate some adverse effects appar-
maa.% H.m,mﬁ.&mmm of where they might be located ...M#Eu a
zoning mﬁmnaﬂnﬁ or category. The full impaet of these adverse
mm.mnﬁ s tempered, in the first instance, by the express
conditions placed on them and the findings required to bhe
Em@m. before they can be approved by the legislative body,
mua.m. in the final analysis, by the application of the Schultz e..
Pritts mgmma to the facts and cireumstances of each individ-
ual petition as determined by the appropriate administrative
agency. In that final analysis, appellants postulate that
Schultz v. Pritts can only be correctly applied if the ageney;,
the Board in this case, first identifies the universe of vowmuamm
w%mwm.m effects inherently associated with the ahstract special
exception use (which the legislative body was presumptively
aware of when it permitted the use only after the grant of a
mwmemw exception). With those inherent adverse effects in
mind, the Board must then analyze which of the actual ad-
verse effects on adjoining and surrounding properties demon-
mﬁ.m,“.mm in the particular application exceed, in kind or degree
the inherent adverse effects due to the proposed location om.
the subject property of the applieation.

The dispute over the interpretation and application of
Schuliz v. Pritts in the instant case stems, it seems to us from
gm_ sources: (1) the Board unnecessarily courting a wmwmwm&
of its action by not casting its Decision and Order in language
more precisely parallel to the language of Schultz; and, (2) the
appellants’ interpretation of the holding of Schultz as if it were
.Em atemic chart of elements from which a formula for divining
inherent and peculiar adverse effects could be derived. A
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close examination of how the Court arrived at Schuliz v

Pritts, and those cases construing and applying Schultz, will

reveal the bases for these two observations.

The late Judge Rita Davidson painstakingly traced the
nature of special exceptions in Maryland as she developed the
foundation for the Court’s ultimate holding in Schuliz:

The general purpose of adequate land planning is to guide
and accomplish the “coordinated, adjusted, and harmonious
development of [a] jurisdiction ... which will ... promote
... [the] general welfare.” Zoning is one of the important
elements of land planning that is used to further this

purpose.

* * * * * *

Zoning provides a tool by which to establish general areas
or districts devoted to selected uses. Indeed, the very
essence of zoning is the territorial division of land into use
districts according to the character of the land and build-
ings, the suitability of land and buildings for particular uses,
and uniformity of use.

Generally, when a use district is established, the zoning
regulations prescribe that certain uses are permitted as of
right (permitted use), while other uses are permitted only
under certain conditions (conditional or special exception
use). In determining which uses should be designated as
permitted or conditional in a given use disirict, a legisla-
tive body considers the variety of possible uses available,
examines the impact of the uses upon the various purposes
of the zoning ordinance, determines which uses are compal-
ible with each other and can share reciprocal benefits, and
decides which uses will provide for coordinated, adjusted,
and harmonious development of the district.

Because the legislative body, in reaching its determina-
tion, is engaged in a balancing process, certain uses may be
designated as permitted although they may not foster all of
the purposes of the zoming regulations ond, indeed, may
have an adverse effect with respect to some of these pur-
poses. Thus, when the legislative body determines that the
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beneficial purposes that certain uses serve cutweigh their
possible adverse effect, such uses are designated s permit-
ted uses and may be developed even though a particular
permitted use at the particular location proposed would
kave an adverse ¢ffect above and beyond that ordinarily
associated with such uses. For example, churches and
schools generally are designated as permitted uses. Such
uses may be developed, although ot the particular location
proposed they may have an adverse effect on a Jactor suckh
as traffic, because the moral and educational purposes
served are deemed to outweigh this particular adverse
effect.

When the legislative body determines that other uses are
compatible with the permitted uses in a use district, but
that the beneficial purposes such other uses serve do not
outweigh their possible adverse effect, such uses are desig-
nated as conditional or special exception uses. Such uses
cannot be developed if at the particular location _proposed
they have an adverse effect above and beyond that ordinari-
@.ﬁnﬁ%&&m& with such uses. For example, funeral estab-
lishments generally are designated as special exception
uses. Such uses may not be developed if at the particular
location proposed they have an adverse effect upon a factor
such as troffic because the legislative body has determined
that the beneficial purposes that such establishment serve
do not necessarily outweigh their possible adverse effects.

More particularly, by definition, a permitted use may be
.amqmwovmm even though it has an adverse effect upon fraffic
in the particular location proposed. By definition, a re-
quested special exception use producing the same adverse
mmmnm at the same location must be denied. Thus by
definition, a church may be developed even if the gEu,.,_m of
ﬂw.mmmn that it generates causes congestion and unsafe condi-
tions at the particular location proposed. By definition
gﬁmﬁ.ﬂ a special exception use for a funeral mmﬂmvmmrﬁmmm
producing the same volume of traffic and, therefore, the
same congestion and unsafe conditions at the partiewlar
location proposed must be denied. It is precisely because a
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permitted use may be developed even though it may have
an adverse effect on traffic at the particular location pro-
posed, whereas a special exception use may not, that to
grant a requested special exception use on the ground that
it generates traffic volume no greater than that generated
by a permitted use is logieally inconsistent and in conflict
with previously established standards. (citations and foot-
notes omitted) (emphasis in original and supplied).
291 Md. at 19-22, 432 A.2d 1319.

Judge Davidson equally patiently, but more succinetly, sum-
marized the “frequently expressed” applicable standards for
judictal review of the grant or denial of a special exception:

I The special exception use is a part of the comprehensive
zoning plan sharing the presumption that, as such, it is in
the interest of the general welfare, and therefore, vakd.
The special exception use is a valid zoning mechanism that
delegates to an administrative board a limited authority to
allow enumerated uses which the legislature has determined
to be permissible absent any fact or circumstance negating
the E«gﬁﬁaca;m duties given the Board are to judge

\ whether the neighboring properties in the general neighbor-
hood would be adversely affected and whether the use in the
particular case is in harmony with the general purpose and

/Mnmun of the plan.

Whereas, the applicant has the burden of adducing testi-
mony which will show that his use meets the prescribed
standards and requirements, he does not have the burden of
establishing affirmatively that his proposed use would be a
benefit to the community. If he shows to the satisfaction of

the Board that the proposed use would be conducted with-
out real detriment to the neighborhood and would not
actually adversely affect the public interest, he has met his
burden. The extent of any harm or disturbance to the
neighboring area and uses is, of course, material. If the
evidence makes the question of harm or disturbance or the
question of the disruption of the harmony of the comprehen-
sive plan of zoning fairly debatable, the matter is one for the
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Board to decide. But if there is no probative evidence of
harm or disturbance in light of the nature of the Zone

involved or of factors causing disharmony to the operation .

of the comprehensive plan, a denial of an application for a

special exception use is arbitrary, capricious, and illegal,

These standards dictate that if a requested special exception

use is properly determined to have an adverse effoct upon

neighboring properties in the general area, it must be
denied. (citations omitted; emphasis in original).
291 Md. at 11-12, 432 A2d 1319.

The nature of the requisite adverse effect that would compel
denial of a special exception was explored in Sekultz in the
discussion contrasting Deen ». Baltimore Gas & Elec. Co., 240
Md. 317, 214 A.2d 146 (1965) (where the zoning body approved
a special exception for construction of above-ground high
tension transmission lines) with Anderson . Sawyer, 23 Md.
App. 612, 329 A 2d 716 (1974) (where the zoning body denied a
special exception for a funeral home). In Deen, B G & E’s
request involved traversing a rural area with its service lines,
The board of appeals, in approving the special exeeption,
concluded that, pursuant to the Baltimore County Zoning
Regulations, the requested use would not be “detrimentsai to
the health, safety, or general welfare of the locality involved.”
In the face of an appeal by opposing land owners from the
rural area to be traversed, both the circuit court and the
Court of Appeals affirmed. The Court observed in its opinion:

“Appellants assert that it was error for the Board to fail to

consider the future effects which the high tension wires

would have on the health, safety and general welfare of the
locality ‘which could be reasonably anticipated in the normal
course of its development.’ This factor was without rele-
vance in this case, because there was no evidence produced
at the hearing which would show thof the effect of high
tension wires on the future health, safety and welfare of
this area would be in any respect different than its effect on
any other rural avea. Section 5021 implies that the effect
on health, safety or general welfare must be in some sense
unique or else @ special exception could never be granted in
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such an area for the above ground location of high tension

wires. The only evidence as to future eonditions was festi-

mony revealing the possibility of future residential develop-
ment of this land but such a possibilify alone does not come
close to showing a future deleterious effect upon the public

health, safety or general weifare.” Deen, 240 Md. at 330—

331, 214 A2d 146. (emphasis in original).

291 Md. at 1213, 432 A2d 1319.

In Anderson v. Sawyer, the requested special exception use
was for a funeral home in a residential zone. In addition to
traffic congestion, the protestants mounted an argument that
the mere presence of a funeral home would adversely affect
property values. The Baltimore County zoning body suc-
cumbed to the protestants’ arguments and denied the applica-
tion, finding it would “be detrimental otherwise to the general
welfare of locality involved.” The applicants appealed to the
circuit court, which reversed the board’s denial. The protes-
fants appealed to the Court of Special Appeals. We affirmed
the circuit court. Schultz noted that, in so doing, we observed
with regard to the allegations concerning adverse effects on
property values:

“There can be no doubt that an undertaking business has
an inherent depressing and disturbing psychological effect
which may adversely affect persons residing in the immedi-
ate neighborhood in the enjoyment of their homes and
which may lessen the values thereof. Indeed, it is precisely
because of such inherent deleterious effects that the aetion
of a loeal legislature in prohibiting such uses in a given zone
or zones will be regarded as promoting the general welfare
and as constitutionally sound. But in the instant case the
legislature of Baltimore County has determined that as part
of its comprehensive plan funeral homes are to be allowed in
residential zones notwithstanding their inherent deleterious
effects. By defining a funeral home as an appropriate use
by way of special exception, the legislature of Baltimore
County has, in essence, declared that such uses, if they
satisfy the other specific requirements of the ordinance, do
promote the health, safety and general welfare of the com-

SHARP v. HOWARD COUNTY BOARD 79
{98 Md.App. 57 {1993}.]

munity. As part of the comprehensive zoning plan this
legislative declaration shares in a presumption of validity
and correctness which the courts will honor,

The presumption that the general welfore is promoted by
allowing funeral homes in a residential use distvict, not-
withstanding their inherent depressing effects, cannot be
overcome wunless there are strong and substamtial existing
Jacts or circumstances showing that the particularized _S.o.llﬂ
posed use has detrimental effects above and beyond the
inherent ones ordinarily associated with such uses. Conse-
quently, the bald allegation that a funeral home use IS
inherently psychologically depressing and adversely influ-
ences adjoining property values, as well as other evidence
which confirms that generally accepted conclusion, is insuffi-
cient to overcome the presumption that such a use promotes
the general welfare of a loeal community. Because there
were neither facts nor valid reasons to suppart the conclu-
sion that the grant of the requested special exception would
adversely affect adjoining and surrounding properties in
any way other than would result from the location of any
Suneral home in any residential zome, the evidence present-
ed by the protestamts was, in effect, no evidence at ail.”
Anderson, 23 Md.App. at 624-25, 329 A.2d 716 {emphasis in
original) (citations omitted).

291 Md. at 13-14, 432 A.2d 1319.
Judge Davidson concluded in Schulfz that Deen  and

Anderson
establish that a special exception use has an adverse effect
and must be denied when it is determined from the faets
and circumstances that the grant of the requested special
.m%mﬁﬂon use would result in an adverse effect upon adjoin-
ing surrounding properties unique and different from the
adverse effect that would otherwise result from the develop-
ment of such a special exception use located anywhere
within the zone. Thus, these cases establish that the appro-
priate standard to be used in determining whether a re-
quested special exception use would have an adverse effeet
and, therefore, should be denied is whether there are facts

fomt
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and circumstances that show that the particular use pro-
posed at the particular location proposed would have any
adverse effects above and beyond those inherently mmmcﬁwﬁ.
ed with such a special exception use irrespective of its

Jocation within the zone.

291 Md. at 15, 432 A2d 1319.

From the foregoing analysis, the holding of Schuliz v. Pritts
succinetly followed:

We now hold that the appropriate standard to be .:mmm in
determining whether a requested special exception use
would have an adverse effect and, therefore, should be
denied is whether there are facts and circumstances that
show that the particular use proposed at the particular
location proposed would have any adverse effects above mwm
beyond those inherenfly associated with n.wsn.r a special
exception use irrespective of its location within the zone.

291 Md. at 22-23, 432 A.2d 1319.

Not surprisingly, the first case to discuss Schultz v. Pritts

involved Glenair. The late Judge Thomas Hunter Lowe,
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caused by the existence of an airport meeting the appHeable
standards in any other part of the R zone,

92 Md.App. at 210, 447 A.2d 500

He added his own admonition that the Board, on remand,
ought to focus on the testimony of one Naney Adams, which
he asserted “classically exemplified the Schuliz criterion of
particular adverse effect.” Before the Board, Ms. Adams had

testified that she purchased a 107—acre farm directly across
Sharp Road from the Sharp Farm, and partially moved
there in December, 1978, unaware of the petition for an
airstrip or that a demonstration was scheduled to be con-
ducted. She purchased the farm to train thoroughbred
racehorses, mainly for Maryland tracks. Adams testified
that on the morning of the demonstration, she had 15 horses
in the lower pasture when a plane flew in over her barn,
looking as if it “was going to crash into the hill.” She said
her horses are very high-strung animals and that they
began going “crazy” in the field. She feared some might
break through the fences, because they were running wildly
through the fields trying to get away from the noise, She
had 51 horses at that time, and some of them were with foal,
including one which was insured for $100,000.00. Adams

A S

delivering the opinion of the Court of Special Appeals E Sharp
v. Somerlock, supra, endorsed the trial court’s view of
Schultz’s significance:

. the new test was whether the proposed use would “have any
adverse effects above and beyond those mmwwumwﬂ.w mmmoe.mv
ed with such special exception use irrespective of its location
within the zone.” (citation omitted).

52 Md.App. at 210, 447 A.2d 500.
Favorably referencing the trial judge’s words foeusing the
Board on its task pursuant to Schulfz, Judge Lowe endorsed
the position that

[wihat the Board of Appeals must consider is whether the

use contemplated by the subject petition would have ad-
verse effects other than those adverse effects that would be

testified to having observed high-strung racehorses injure
themselves when excited, and said she had never seen her
horses as excited as they were when the airplanes flew over
during the takeoffs and landings for the aerial demonstra- .
tion. 3
Id. at 207-08, 447 A.2d 500

For owr present purposes, it is not important that Ms. Adams’
testimony did not, on remand, prove to be all that Judge Lowe
had summarized from her prior appearance before the Board.?
What is significant is that we recognized that the type of

8. It has been suggested by the applicants that Ms. Adams’ testimony in
1978~79 was not truthful. She fajled 1o appear before the Board when
it conducted hearings following the remand directed in Sharp v. Somer-
iock.
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alleged localized impact represented by her testimony had to
be considered by the Board in light of the Schultz standard.
The next meaningfal consideration of Schultz is found in
Board of County Commissioners for Cecil County v. Hol-
brook, 314 Md. 210, 550 A.2d 664 (1988). Judge Cole, writing
for the Court, summarized Schuliz as teaching that
where the facts and circumstances indieate that the particu-

a lar special exception use and location proposed would eause

an adverse effeet upon adjoining and swrrounding properties
unique and different, in kind or degree, than that inherently
associated with such a use regardless of its location within
the zone, the application should be denied. Furthermore, if
the evidence makes the issue of harm fairly debatable, the
matter is one for the Board’s decision, and should not be
second-guessed by an appellate court.

¢ 314 Md. at 217-18, 550 A.2d 664.

Holbrook involved 2 special exception request for the perma-
nent establishment of a2 mobile home in an agriculturally zoned
and sparsely developed area of Cecil County. The mobile
home, which had been placed on the applicant’s property
originally as a temporary strucfure, was sited in a clearing
near a boundary with the property of a protestant. The
protestant’s home, newly constructed before the mobile home
owner sought permanent approval for his dwelling, was situat-
ed 80-150 feet away from the mobile home, within clear lines
of sight from each other. There was no meaningful landscap-
ing or vegetation between the two structures that would
obscure the view. The special exception applicant’s property,
comprising 2.8 acres, was densely wooded, except for the
clearing where the mobile home was loeated and the area
between it and the neighbor’s boundary line.

The protestants, with whom the zoning body agreed, deeried
the debilitating effect of the mobile home on the value of their
properties. The zoning body denied the special exception
finding the proposed use would “otherwise substantially dimin-
ish adjacent property values” and that, under Schulitz, it would

.”\Jaﬁ.mmwm significantly greater adverse effects in this location

!
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that were it located in other areas in the Nonm.:&.rm cireuit
court affirmed the zoning body’s denial. We, on the other
hand, reversed the circuit ecourt, basing our holding on the
premise that regardless of a mobile home’s particular loeation
within a zone, its negative impact on adjacent properties would
remain the same. In reversing us and affirming the circuit
court and zoning body, the Court found
no cause to question the Board's conclusion that the mobile
home, in this particular location, would Impair neighboring
property value to a greater extent than it would elsewhere
in the zone. Countless locations exist within the zone, and
indeed, within Holbrook’s own property, where the presence
of a mobile home would have no effect whatsoever upon
adjoining property values. If, for example, trees or topog-
raphy hid the mobile home from the view of the neighboring
property owners, there would remain, as the Board’s coun-
sel conceded, absolutely no grounds for denying a special
exception permit. The Court of Special Appeals failed to
acknowledge these potential scenarios.

* * * * * *

At any rate, in light of the mobile home's high degree of
visibility in this particular location, its proximity to the
Peters’s home, and the markedly disparate values of the
Holbrook and Peters residences, we hold that the Board
reasonably concluded that the permanent presence of the
Holbrook mobile home would ecreate significantly greater
adverse effects in this location than were it located else-
where in the zone.

314 Md. at 220, 550 A.2d 664.

Thus, the Court construed the relative lack of vegetative
screening between the two structures and the apparently level
topography as sufficient localized circumstances that rendered
the adverse property value impact, arguably always inherent
in this particular use, uniquely adverse.

The most recent revisiting of Schultz’s teachings is found in
People’s Counsel v. Mangione, 85 Md.App. 738, 584 A 2d 1318
(1991). Mangione addressed the denial by the Baltimore

AR e e
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County Board of Appeals of a special exception for a 240 bed
nursing home to be located on residentially-zoned land. The
subject property of 4.0 acres was located interior to an area of
existing single family homes. Vehicular access to the nearest
major road, which was one block away, was via residential
subdivision streets. In its discussion, the board identified the
areas of uncommon problems created by the proposed use:
the size of the proposed building and adjacent parking (100
spaces) would “overwheim and dominate” the surrounding
residential community, the project would “exacerbate an al-
ready worsening storm water runoff situation within this
community,” and the traffic would “overtax” the residentially-
sized community roads. The board therefore concluded that
the applicant had failed to meet his burden to persuade it that
the proposed use would not be “detrimental to the health,
safety, or welfare of the locality.”

After Kberally quoting from Schultz and Holbrook, much as
we have done here, Judge Cathell, writing for us, concluded
Before the Board were various facts and circumstances
which, we believe, satisfy the Schuliz standard of particular
adverse impact. The Board, under the Schultz standard,
reviewed the evidence for the required particular adverse
impact. There was testimony that the proposed convales-
cent home would sit on the prominent or dominant terrain
above the neighborhood, which would block out light from
the west; and with prevailing breezes from the west, would
generate odors from the central kitchen as well as from the
dumpster. There was testimony eoncerning the effects of
the development along the York Road corridor and the
erosion created by the development and storm water runoff.
There was testimony concerning the effects of the intrusion
of the project into the residential neighborheod presently
existing around that loeation. There was testimony about
small arterial streets whose only access to York Road from
the community was by way of Greenridge Road, and that
the narrow, winding nature of those streets, with the in-
creased traffie, would jeopardize the safety of the children
playing in the streets. Furthermore, there was testimony
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coneerning the overflow of contaminated medical waste and
storm water management.

The Board, as finder of fact, said it was “obligated to
judge the credibility of each witness and apply each Board
member's own knowledge, developed through experience
and training, to the evidence presented” In sum, the
Board concluded that the propesed project would “over-
whelm and dominate the surrounding landseape,” and that it
would represent “the deepest intrusion into the residential
community of Dulaney Valley.” The Board found that the
project would “clearly exacerbate an already worsening
storm water runoff situation” within that community. Fur-
ther, the Board was unconvinced that the “traffie generated
by the home’s employees and visitors would not overtax an
interior community road system designed to accommodate
residential traffic.”

* & * * * L d

Given those facts and circumstances, we believe there was
sufficient showing of particular adverse impact as required
under Sechultz.

Conclusion

“The duties given the Board are to judge whether the
neighboring properties in the general neighborhood would
be adversely affected and whether the use in the particular
case is in harmony with the general purpose and intent of
the plan.” Schultz, 291 Md. at 11 {432 A2d 1319]. (Em-
phasis in original.) We conclude that the Board’s decision,
denying the special exception, was not arbitrary and capri-
cious. (footnote omitted; emphasis in original).

85 Md.App. at 751-53, 584 A2d 1318.

[1] Returning to the parties’ contentions in the case sud
Jjudice, we decline their invitation to resolve their debate as to
whether all special exception uses necessarily possess inherent
adverse effects, regardless of where they may be sited in the
relevant zoning district(s). That some, though not necessarily
all, of the universe of special exception uses may have possible
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198 Md.App. 57 (1993).]

levels would not exceed the State’s maximum threshold for
property zoned to permit the development of single family,
detached homes. The Board also had before it testimony
from some neighbors, though contradicted by other neighbors,
that Glenair's noise did not bother or inhibit them in the
enjoyment of their properties. The Board could, and did,
rationally ignore impacts from aircraft not associated with
Glenair or where the complainant eould not be actually linked
to a Glenair plane or an invited guest’s craft.

The Board also resolved in the applicants’ favor the only
significant conflict in the evidence coneerning noise that clear-
ly exemplified an alleged Schultz-type particularized adverse
effect. The applicants contended in the supporting documen-
tation to their application when filed that Glenair was “higher
than the surrounding land.” They continued from this prem-
ise to assert that “[t]he elevation difference keeps airplanes
higher above the surrounding land and buildings during land-
ings and takeoffs.” Indeed, Mr. Selby of the MAA stated that
Glenair’s elevation was “higher than the surrounding terrain.”
The Technieal Staff of the Howard County Office of Planning
and Zoning, in its report and recommendation on the special
exception application, also conciuded that the subject property
and its airfield were “on a ridgeline that places them slightly
above surrounding properties to the north, west, and south.”

To the contrary, at least one opposition witness, who re-
mains an appellant in this case (unlike Ms. Adams), Mr.
Robert V.L. Sharp, testified that the closest boundary of his
property was 600-650 feet west of the westerly end of the
Glenair airstrip, and that his land was “higher than the
runway.” He attributed to this difference in elevation, and to
some unspecified “grading into the hill” which he claimed was
accomplished by the applicants, some role in the episode he
claimed to have experienced on 20 May 1984 when a plane
identified with Glenair startled him with its noise during
takeofT as it suddenly appeared over him. The airplane noise
was startling even over the noise generated by the tractor
pulling a bush-hog mower which Mr. Sharp was driving. The
noise caused a reflexive spasm and an injury (although appar-

SHARP v. HOWARD COUNTY BOARD {9
[98 McLApp. 57 (1993).]

ently not a serious one) to his leg. There was also some
evidence introduced through the oppesition witness, Clyde W.
Pace, that seemed to challenge whether the vicinal properties
were at a higher or lower elevation than Glenair. In addition,
the opponents presented documentary evidence in support of
their contention that there were other expanses of R-District
land in Howard County that did not have the elevation differ-
ence that they contended contributed to particular adverse
noise effects in Glenair's case.

The Board, whose job it is to resolve such conflicts, has
done so. That topography and distance play roles in exacer-
bating or ameliorating noise pereeption is a physical fact. See
generally COMAR 11.03.03 (regulations promulgated by State
Department of Transportation, State Aviation Administration,
for its statewide Airport Noise Control Program). The Board
did not accept Mr. Sharp’s charaeterization of the relative
elevations, and assigned no significance to his single episode
from 1984, in the face of the overwhelmingly more precise,
current, and empirical evidence to the contrary.

[4] The function of a zoning board is to exercise discretion
(the discretion of experts in their particular field) in deciding
matters brought before it. We shall not substitite our judg-
ment for that of the Board when, as here, it was acting within
its discretionary range. Enviro-Gro v. Bockelmann, 88 Md.
App. 323, 335, 594 A.2d 1190, cert demied, 325 Md. 94, 599
AZ2d 447 (1991); B.P. Oid v. County Board of Appeals, 42
Md. App. 576, 577, 401 A.2d 1054 (1979).

Cogito obesa cantavit in hoc lis (I think the Wagrnerian

soprano has sung in this case).

JUDGMENT AFFIRMED; APPELLANTS TO PAY THE
COSTS.
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i MARYLAND DERARTMENT OF ASSESSMENTS AND_TAXATION 09/20/8b
' ' REAL PROPERTY SYSTEM
PRIMARY SCREEN . BALTTMORE COUNTY

DISTRICT: 02 ACCT NO:- 1600008427 SUBDIST:
OWNER NAME / MAILING ADDRESS ‘ DEED REF 1)/ 8174/ BO7
SCHLOTTMAN RICHARD H 2)
SCHLOTTMAN PATRICIA A ' PLAT REF 1) 36/ B
3949 MCDONOGH RD . PRINCIPAL
RANDALLSTOWN MD 21133 EXEMPT STATUS/CLABS - RESIDENCE
A ' o 000 YEB
PREMISE ADDRESS TOWN GEO ADVAL TAX LAND COUNTY
3949 MCDONOGH ROAD CODE - CODE CODE CLASS USE  UGE

. 000 80 Q00 R 04

LEGAL DESCRIPTION

' MAP GRID PARCEL SUB-DIV PLAT BECT BLOCK LOT
349 5 LESAN ROAD 77 2 1274 2 D 4

CENTURY 21 AT RANDALLST
TRANSFERRED FROM: DER TELL BIN Q5/156/88 $170,000
PRESS: <Fl1>» VALUES SCRN <F3> SELECT NEXT PROPERTY
MARXLAND DEPARTMENT OF ASSESSMENTS AND TAXATION 08/20/95
REAL PROPERTY SYSTEM
VALUES SCREEN BALTIMORE COQUNTY
DISTRICT: 02 ACCT NO: 1600008427 SUBDIST:
OWNER NAME: SCHLOTTMAN RICHARD H TOWN CODE: 000
CURRENT VALUE PHASE~IN VALUE  PHASE-IN AGSSESSMENTS
BABE VALUE A5 OF A5 QF A5 OF A5 OF
01/01/95 07/01/96 07/01/95 07/01/86
LAND - 31,030 31,030
IMPT : 105,570 107,770
TOTAL : 136,600 138,800 138,066 54,830 55,220
PREF LAND: 0 0 0 0 0
PRIMARY STRUCTURE DATA PARTTAL EXEMPT ASSESSMENTS
YEAR BUILT  ENCLOSED AREA CODE 07,/01/85 07/01/96
1978 2,338 &F COUNTY 0QO 0 0
STATE 000 0 D
LAND AREA: 7,030.00 BF MUNICIPAL Q00 0 o

PRESS: <F1> PRIMARY SCRN <F3> SELECT NEXT PROPERTY

s
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BALTIMORE COUNTY, MARYLAND

(o

N
INTER-OFFICE CORRESPONDENCE 44‘7£

DATE: September 26, 1995

TO: Peter Max Zimmerman
People's Counsel

FROM: Stephen E. Weber, P.E., Chief - ’ Jgjéi:g___—w
Division of Traffic Engineeri a |
SUBJECT: Petition for Special Exception - Richard H. Schlottman, et ux.

Case Number: 95-274-X
3949 McDonogh Road

The proposed use of the existing home as a medical office and the
remaining portion as a residence has the potential of generating
approximately 40 trips per day. The existing house used only as a residence
would be expected to generate approximately ten trips per day.

The parking layout on the site is extremely substandard. The 13-foot
width adjacent to the house limits the area to simply a stacking of cars in
the driveway with no way of getting the first vehicle out without backing
out those vehicles behind it. It would appear that a total of four vehigles
could be placed on the property if the first two in can be blocked with
slde-by-side vehicles near the sidewalk. Given that four people could be
working on the site at a given time (doctor, housekeepsr, receptionist, and
technician) this obviously sets up a situation where employees and/or
patients will be parallel parking on-street. It also means that a moderate
volume of traffic will be backing out of the driveway onto McDonogh Road.
While backing out of driveways is a common occurrence in residential areas,
it is not particularly desirable on a road like McDonogh Road. This road is
classified as a minor arterial roadway with an average traffic volume of
over 10,000 per day and a speed limit of 30 m.p.h. The two-block section of
McDonogh Road from Winands Road to Lumo Circle (northern intersection),
which contains the subject site, has the highest traffic volume south of
Winands Road because both McDonogh Road and Brenbrook Drive traffic flows
together and meets just south of the subject property. A higher than normal
level of parking activity (backing into the road, stopping traffic flow to

parallel park) would e undesirable. Patients and employees who park
-on-street will likely park in front of others' homes and also would at times
parallel park on the other side of the strest. This would generate very

undesirable mid-block crossings of pedestrians and expose them to an
unnecessary risk of being struck as compared to office sites where

appropriate accommodat ions are made to contain the entire parking
arrangements on-site.

SEW/GMJI/1vd

cc: David A. Green
Jeffrey Long
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o BALTIMNOURE COQUNTY, MARYL.LNRD

INTER-OFFICE CORRESPONDENCE

Py -
TO: Arncld Jablon, Directar t‘;‘})»«%’»’”ii{i ) ( ! Z:.\
Zoning Admimistration & \}-’-‘:" - h O (.F U‘C <o
Development Management oy e )
=y ' - N
-y F ; ’

FROM: Pat Keller, Director A ' _.'f“f e ',” E
office of Planning and Zoning i R
DATE: FPebruary 22, 1995 7

SUBJECT: 3949 McBonagh Rd. — . | ::T.",“',-";'.'::".’ “..»; |
INFORMATION: B

ITtem Number: 272 5?5(/97—(7(’{—-%

Petitionex: Schlottman Property

Property Size: 6409 sq. ft.

Zoning: DR-5.5

Requested Action:  Special Exception

Hearing Date: /J /

SUMMARY OF RECOMMENDATTIONS:

The plan accompanying the special exception is incomplete and provides no useful
information from which to review issues related to the provision of parking,
scraening and landscaping.

These issues aside, however, staff notes the site is situated in the middle of
the commmmitry of Cemtnry 21 at Randallstown, along Mchonogh Road which is im-

proved with well maintained, single~family detached. dwellings on both sides of
the street.

The property is located in a neighborhood designated. as a Commmn ity Conservation
Area in the 1989-2000 Master Plan. Relative ta this request the Plan indicates,
"proposals encouraging extra traffic harmful te the community should be avoided.™
Generally, the intradnction of non-residential traffic igto an exigting commmiiy
results in a negative impact. However, due to the lack of information contained
within this filing, it is. impossible to defermine possible trip generation from
this site.

w7 JDTONT /T ‘ Pg.
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IN RE: PETTTION FOR SPECIAL FXCEPTION *  BLFPORE THERE
§/8 Padonia Road, 628.17' T of

the ¢/1 of Rastridge Road *  ZONING COMMISSIONER

(11% E. Padonia Road) o

8th Election District * OF BALTTMORE--GOQINTY- -.

4th Councilmanic District - h ’
* {ase No. 94-413-X }>

Nelson A. Wright, Jr., el ux -

Petitioners * -

* * * 3 * * £ 4 k4 x * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zuning Commissioner as a Petition
for Special Exception for that property known as 115 East Padonia Road
located in the Cockeysville area of northern Baltimore County. The Peti-
tion wés filed by the owners of the property, Nelson A. Wright, Jr. and
his wife, Janet Wright, and the Contract Purchasers, James and Sandra
Kassolis, The Petitioners seek approval of a dental office within the
dwelling on the subject property, pursuant to Section 1B01.1.C.9{b) of the
Baltimore County Zoning Requlations (B.C.%4.R.). The property and area
designated for the special exception use are more particularly described
on the site plan submitted into evidence as Petitioner's Exhibit 1.

1

Appearing at the public hearing held for this case were Nelson
and Janet Wright, property owners, Jam;s and Sandra Kassolis, Contract
Purchasers, David Billingsley, Land Planning Consultant, and Newton A.
Williams, Esquire, attorney for tﬁe Petitioners. There were no Protes-
tants present.

The uncontradicted testimony and evidence presented revealed that
the subject property consists of 0.2296 acres, more or less, =zoned D.R.
3.5 and is improved with a single family dwelling. The property is located
in Pimonium, not far from York Read, in the residential subdivision known

as Coachford, a community of well-kept single family homes. Dr. Wright

4
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testified that he is a Dentist by profession and has owned the subject
property since 1971. He testified that approximately two years after his
acquisition of the property, he converted a portion of the lower level of
the dwelling to a dental office which he has maintained since that time.
As shown on the site plan marked as Petitioner's Exhibit 1, that portion
of the dwelling devoted to the dental practice includes the office, a
laboratory, a waiting room and examining room, and a small bathroom, all
of which comprise approximately 23.9% of the total square footage of the
dwelling.‘ Dr. Wright testified that he is a General Practitioner by trade
and has office hours four days;a week, during which he usually sees 7 to
10 patients per day.

Dr. Wright testified that he 1is now desirous of reducing his
working hours and the scale and volume of his dental practice. In this
regard, he anticipates relocatihg the praétice to an office building in
Timonium. Moreover, he and Mrs. Wright will be moving to the Loveton
Farms community. Under these circumstances, the house has been listed for
sale and a contract has been entered into between the Petitioners and
James Kassolis and his wife, Sandra. Like Dr. Wright, Dr. Kassclis is a
dentist by profession, and is desirous of continuing the current use of
the subject property to support his dental practice. Thus, the Petition
for Special Exception was filed.

Dr. Kassolis testified that he is a Periodontist and has been in
practice for approximately 21 years. He stated that the office layout of
the subject dwelling ﬁill be maintained as it currently exists. That is,
767 sq.ft. of the dwelling will be devoted toc office use. This comprises

73.9% of the total 3,210 sg.ft. associated with the subject dwelling,

which is within the 25% limit set forth in the B.C.Z.R. for such a special
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exception use. Dr. Kassolls anticipates having office hours four days per
week, Monday through Thursday, froﬁ 8AM to no later than 7PM. Presently,
he envisions having two non-professional assistants in his practice. 1In
that his practice is more gspecialized, he anticipates only seeing two
patients per hour, which will be scheduled by appointment.

Testimony was also receiQed from David Billingsley, the consultant
who assisted in the preparation of the site plan. Mr. Billingsley indicat-
ed that he field-measured the area of the dental office and confirmed that
it comprises 23.9% of the total square footage of the dwelling. He also
described certain improvements that will be made to the property to support
Dr. Kassolis' practice. Although the interior office will remain the
same, additional parking is to be provided. Specifically, the driveway
will be extended along the east side of the subject site towards the rear
of the property. Moreover, additional plantings and landscaping are antig-
ipated to be placed along that property line. The additional parking is
intended to prevent on-street parking by patients of Dr. Kassolis and to
avoid the necessity of requesting a parking variance.

i

It is clear that the B.C.Z.R. permits the use proposed in a D.R.
3.5 zone by special exception. It isiequally c¢lear that the proposed use
would not be detrimental to the primary uses in the vieinity. Therefore,
it wmust be determined if the conditions as delineated in Section 502.1 are
satisfied. '

The Petitioner had the burden of adducing testimony and evidence
which would show that the proposed use met the prescribed standards and
reguirements set forth in Section 502.1 of the B.C.Z.R. The Petitioner
has =shown that the proposed use would be conducted without real detriment

to the neighborhood and would not adversely affect the public interest.



. °

The facts and circumstances do not show that the proposed use at the par-
bicular location described by Petitioner's Exhibit 1 would have any ad-
verse impact above and beyond that inherently associated with such a spe-
cial exception use, irrespective of its location within the Zone.

Schultz v. Pritts, 432 A.24 1319 (1981).

The proposed use will not be detrimental to the health, safety,
or general welfare of the loca%ity, nor tend to create congestion in
roads, streets, or alleys therein, nor be inconsistent with the purposes
of the property's zoning classification, nor in any other way be incogsis~
tent with the spirit and intent 6? the B.C.Z.R,

After rgviewing all of the Lestimony and evidence presented, it
appears that the special exception should be granted with certain restric-
tions as more fully described below. .

Pursuant to the advertisement, posting of the property, and pub-
lic hearing on this Petition held, and for the reasons given above, the
relief requested in the special exception should be granted.

PHEREFORE, LT IS ORDERED by the Zoning Commissioner for Baltimore
County this !é day of June, 1994 that the Petition for Special Excep-
tion for a home dental office on the subject property, pursuant to Section
1B01.1.C.9{b) of the Baltimore County Zoning "Regulations (B.C.Z.R.), in
accordance with Petitioner's Exhibit 1, be and is hereby GRANTED, subject
to the following restrictions:

1) The Petitioners may apply for their permits and
be granted same upon receipt of this Order; however,
Petitioners are hereby made aware that proceeding at
this time is at their own risk until such time as the
30-day appellate process from this Order has expired.
1f, for whatever reason, this Order is reversed, the

relief granted herein shall be rescinded.

2) The special exception relief granted herein is
limited to the use of thal area depicted on Petition-



er's Exhibit | as comprising 23.9% of the total square
footage of the subject dwelling. Furthermore, there
shall be no wore than twe non-professional assistants
assoclated with Dr. Kassolis' dental practice.

3) When applying for any permits, the site plan
and/or landscaping plan filed must reference this case
and set forth and address the restrictions of this

Order. ' .
%M/X%ﬁz—

LAWRENCE E. SCHMIDT
Zoning Commisslioner
LES:bjs for Baltimore County
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To Baltimore County Zonling Board

I gupport Dr. Schlottman’s request to the Zonling Board to be
approved for a part-time medical practice.

Singerel

2 olor

ADDRESS:

AR M\Q Boa\&oﬁq Qcﬂ
“Rodalld, ,A&zns%
Date: ;ll Qy(j‘ CHES")




Te Baltimore County Zonlng Boarag

I, a nelghbor of Dr. Schlottman, Support Dr, Schlottman g
request to the Zoning Board Lo be appraoved for a part-time
medical practlce,

Sincerely,

ordene Y R dend ol
AR ol
MKM A 203 W flo*

Date: /Q\O/q
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To Baltimore County Zonlng Board

We, neighbors of Dr. Schlottman, support Dr. Schlottman’s

request to the Zoning Board to be approved for a part-time
medical practice.

Sincerely,

: ol A

\_)Q\m'“_ﬂ)
ADDRESS:
3025 Losvatoend. D,
bentnlfptonn , VY0133

Date: C’f/ﬂ"’ °//7§
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Porthwest Community Assn,
Ine,

BOX 7522 BALTIMORE, MD 21207

FEB 21, 1995

Baltimore County Government

Office of Zoning and Development Management
111 W. Chesapsake Ave,

Towson, Maryland 21204

To whom it may concern; .

The continuous shift of the medical profession to specialization, has left a void
in the ranks of family practitioners and the desire among those remaining to establish offices
in high rise medical centers has created an insurmountable problem among the elderly and
disabled residents of our community. added to this dilemma is the fact that doctors visits to
the home are athing ofthe past

To ease the burden to these residents who compose a large proportien of our

‘community population, we have requested a number of doctors and physical therapisis who
reside in the area to open part time facilities in their residence. Among the few responding is
Dr. Richard H. Schlottman who lives at 3949 McDonogh Rd. in Baltimore County. We feel

that Dr. Schlottman in complying with our project will be performing a much needed commu-:
nity service.

) Wae therefore respectfully request that he be given the necessary zoning
variances to permit him to provide this benevolent service.

Sincerely,

'%( A 2/ //ﬁl\w\ﬁ

Marcealla M. Durham
Chairperson
Health & Safety committee

APFROMED {”
& - W
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case No. 95-274-X Richard H. Schlottman, et ux 4

exception. He lives close by to Ms. Hyatt, and has been a resident
" of the area for 23 years. His concerns were relative to family
members visiting his house due to patient's parking in the front of
his house and traffic on McDonogh Road; also the "UJ" turn problem
and the residential character of the community.

Mr. Stephen Weber, Division of Traffic Engineering, testified
to traffic in the area. Mr. Wweber was accepted as an expert in
traffic engineering with no opposition. He testified that McDonogh
Road was a minor arterial roadway and that McDonogh Road was a
cross-country roadway with a relatively high volume of traffic, and
that it was not desirable to have traffic backing out into the
street from any driveway. On cross-examination, Mr. Weber
testified that traffic had generally peaked on McDonogh Road by
':9:00 a.m., but that between 6:00 p.m. and 7:00 p.m., traffic was
- still relatively heavy.

Mr. David Green also testified on behalf of Baltimore County.
He is involved in Community Planning for this Councilmanic
- district. He testified that he was familiar with the area, and, as
the community conservation spokesperson, the requested usage was
not conducive to the residential nature of the area due to traffic
flow and the efforts made to keep the area purely residential. He
did not want to set a precedent that would begin any type of
_ commercial corridor in the area.

Having heard arguments and testimony and reviewing exhibits,
the Board finds that the special exception should be granted

~subject to conditions being imposed by the Board. Under the 1955




86 SHARP v. HOWARD COUNTY BOARD
’ {98 Md.App. 57 (1993).]

adverse effects was made plain in Schultz. 291 Md. at 21-22,
432 A.2d 1319. We are not aware, however, of any place in an
ordinance, statute, or the record of the case sub judice where
the legislative body that decided to allow certain uses as
permitted uses and other uses only by the grant of a special
exception has catalogued which inherent adverse effects asso-
ciated with a particular use it considered in resolving the tug
of war between “beneficial purposes” and “possible adverse
effect.” Id, 291 Md. at 21, 432 A.2d 1319. Thus, absent such
a foundation, whether the presumption that the abstract spe-
cial exception use is in the interest of the general welfare is
rebutted must be addressed by the zoning body to which the
legislative body has delegated that responsibility on a case-by-
case basis.

[2,3] In any case-by-case analysis, the zoning body may,
in the application of its expertise, recognize effects of a
proposed use that it considers common to that use regardless
of where it may be located in the applicable zone(s). In the
instant case, we are not prepared to say that the Board’s
Decision and Order incorrectly interprets the holding of
Schultz. As we read the Board’s decision, it treated, or
equated, the adverse effects resulting from the existing or
proposed operations of Glenair as those, in kind and degree,
inherent in the operation of a private airfield and airplane
storage use regardless of where it may be sited in the R
District. Thus, the Board’s finding that Glenair will have no
adverse effect on vicinal properties should not be interpreted
as literally meaning that there will not be any adverse effects,
but that such effects as were demonstrated led it to a conclu-
sion that the effects were inherent in the use and were not
made atypical by virtue of where Glenair is actually located.
This does not reflect an erroneous understanding of Schultz,
no matter how unartfully the Board framed the language of
the decision.

The Board had before it substantial evidence to support its

finding that potential dangers from airplane erashes were such
a remote possibility as not to constitute an adverse effect to
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the owners of vicinal properties. The Board specifically made
reference to statistical information compiled by the FAA and
AOQOPA and the restrictions imposed or undertaken in the noise
control plan as approved.

We have demonstrated earlier the fairly debatable nature of
the evidence before the Board concerning any adverse impact
upon property values.

The Board’s findings as to impacts on vicinal properties due
to noise from either Glenair’s operations directly or the oppo-
sition’s “attractive nuisance” theory regarding non-Glenair
aircraft also were within the realm of the fairly debatable
based on the evidence before it.

The Board in the instant case was correct to treat noise
generally as an adverse effect possibly inherent to the opera-
tion of a private airport regardless of where it was located in
the R-District in Howard County. It indicated that the
legislative body must have also foreseen such a potential when
it determined to allow such uses with the grant of a special
exception in the same zone that allowed as permitted uses
single family homes on minimum three acre lots. It was also
well within the realm of the fairly debatable, based on this
record, for the Board to have resolved that the actual noise
generated by Glenair’s operations did not rise to the level of
adverse effects beyond those inherent in such an airfield
located anywhere in the R-District. The Board had before it
actual noise measurements (apparently considered pursuant to
§ 10-911, Md. Courts & Judicial Proceedings Code) from
which comparisons to objective, regulatory standards could be
made. It also had before it objective conditions and limita-
tions in the noise control plan, some volunteered by the
applicants and some imposed by the Board. The noise control
plan, as we noted earlier, was prepared in accordance with
regulations promulgated by the MAA. As required, the plan
mapped on adjacent properties what the perceived noise levels
would be from the projected operation of Glenair. The pre-
scribed methodology took into account, among other things,
distance and topography. The results indicated that noise
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« - Based upon a review of the information provided and analysis conducted, the staff
recommends that the applicant's request be denied faor the following reasons:

- the use could tend to destabilize the commnity
- the use could encourage other similar conversians in the community

- the applicant has not indicated how the impact of this use on adjacent
property will be mitigated.

Prepared by: W"") {W/% M
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